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ADKINS, J. 

In City of Orlando v. Desjardins, 469 So.2d 831 (Fla. 5th 

DCA 1985), the district court affirmed the trial court's order 

interpreting the Florida Public Records Act, chapter 119, Florida 

Statutes (1983), as requiring the City of Orlando (City) to 

produce its litigation file, excluding attorney's notes and 

papers and pleadings filed with the court, to the adversary party 

in ongoing litigation. In so holding, the court,,found 

inapplicable the limited statutory attorney-client exemption set 

forth in section 119.07(3) (o), Florida Statutes (Supp. 1984). We 

find conflict with our decision in City of North Miami v. Miami 

Herald Publishing Co., 468 So.2d 218 (Fla. 1985), and quash the 

opinion under review. 

After suffering injuries in an automobile accident, 

respondent Desjardins sued the City based on its allegedly 

negligent inspection and maintenance of a traffic signal. In 

July, 1984, Desjardins served upon the City a request to produce 

its litigation file under the Public Records Act. The City 

declined to produce, arguing that the file was protected by the 

work product rule and the attorney-client privilege. In 



December, 1984, the trial court rejected both claims and entered 

an order requiring the City to produce the file. 

In so ruling, the trial court refused to apply the 

statutory exemption of section 119.07(3)(0). That section 

provides, in relevant part: 

A public record which was prepared by 
an agency attorney (including an attorney 
employed or retained by the agency or 
employed or retained by another public 
officer or agency to protect or represent 
the interests of the agency having custody 
of the record) or prepared at the 
attorney's express direction, which 
reflects a mental impression, conclusion, 
litigation strategy, or legal theory of the 
attorney or the agency, and which was 
prepared exclusively for civil or criminal 
litigation or for adversarial 
administrative proceedings, or which was 
prepared in anticipation of imminent civil 
or criminal litigation or imminent 
adversarial administrative proceedings, is 
exempt from the provisions of [the Public 
Records Act] until the conclusion of the 
litigation or adversarial administrative 
proceedings. 

Because the cause of action had accrued prior to October, 1984, 

the effective date of the statute, and because the Fifth District 

had held that "access to public records is a matter of 

substantive law rather than practice and procedure," 469 So.2d at 

833, citing Orange County v. Florida Land Co., 450 So.2d 341 

(Fla. 5th DCA), review denied, 458 So.2d 273 (Fla. 1984), the 

trial court declined to apply the statute retroactively. Van - 

Bibber v. Hartford Accident & Indemnitv Insurance Co.. 439 So.2d 

880 (Fla. 1983). 

We find error in the lower court's refusal to apply the 

statutory exemption. While the procedural/substantive analysis 

often sheds light on the propriety of retroactively applying a 

statute, Young v. Altenhaus, (Fla. State v. 

Lavazzoli, 434 So.2d 321 (Fla. 1983), the dichotomy does not in 

every case answer the question. Florida's courts have embraced a 

third alternative. If a statute is found to be remedial in 

nature, it can and should be retroactively applied in order to 

serve its intended purposes. Village of El Portal v. City of 

Miami Shores, 362 So.2d 275 (Fla. 1978); Grammer v. Roman, 174 

So.2d 443 (Fla. 2d DCA 1965). 



The s t a t u t o r y  exemption, accord ing  temporary p r o t e c t i o n  

from t h e  d i s c l o s u r e  o f  s e n s i t i v e  documents, i s  addressed  t o  

p r e c i s e l y  t h e  t y p e  of  " [ r l e m e d i a l  r i g h t s  [ a r i s i n g ]  f o r  t h e  

purpose  of  p r o t e c t i n g  o r  e n f o r c i n g  s u b s t a n t i v e  r i g h t s , "  I n  re 

F l o r i d a  Rules o f  Cr imina l  Procedure ,  272 So.2d 65, 65 ( F l a .  

1972 ) ,  which i s  a l lowed r e t r o a c t i v e  a p p l i c a t i o n .  A c o n t e x t u a l  

examinat ion of t h e  exemption l e a v e s  l i t t l e  doubt  a s  t o  i t s  

s a l u t a r y  and p r o t e c t i v e  purpose  o f  m i t i g a t i n g  t h e  ha r sh  

p r o v i s i o n s  of  t h e  F l o r i d a  P u b l i c  Records Act a s  a p p l i e d  t o  p u b l i c  

e n t i t i e s 1  l i t i g a t i o n  f i l e s  i n  ongoing l i t i g a t i o n .  I n  C i t y  o f  

North Miami, i n  f a c t ,  w e  i m p l i c i t l y  approved t h e  r e t r o a c t i v e  

a p p l i c a t i o n  o f  t h e  s t a t u t o r y  exemption by n o t i n g  t h a t  t h e  s e c t i o n  

"does  p rov ide  a  l i m i t e d  excep t ion  w i t h i n  i t s  t e r m s , "  468 So.2d a t  

220, and remanding f o r  c o n s i d e r a t i o n  o f  t h e  s t a t u t e ' s  

a p p l i c a b i l i t y  t o  t h e  c a s e  i n  l i g h t  of t h e  p a r t i c u l a r  r e c o r d s  

r eques t ed  and t h e  s t a t u s  of  t h e  l i t i g a t i o n .  

L e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e  developing caselaw 

a f f o r d i n g  p u b l i c  e n t i t i e s  no p r o t e c t i o n  under e i t h e r  t h e  work 

p roduc t  d o c t r i n e  o r  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e  prompted t h e  

exempt ion 's  enactment.  Neu v. Miami Herald  Pub l i sh ing  Co., 4 6 2  

So.2d 821 (F l a .  1985) ; -; Hil l sborough  County 

Avia t ion  v. A z a r e l l i  Cons t ruc t i on  Co., 436 So.2d 153 ( F l a .  2d DCA 

1983 ) ;  Tober v. Sanchez, 417 So.2d 1053 (F l a .  3d DCA 1 9 8 2 ) ,  

review den i ed ,  4 2 6  So.2d 27 ( F l a .  1983 ) .  Each of  t h e s e  c o u r t s  

no ted  t h e  imbalanced p o s t u r e  and t h e  d i sadvan taged  s t a t u s  o f  

p u b l i c  e n t i t i e s  invo lved  i n  l i t i g a t i o n  under t h e  P u b l i c  Records 

Act a s  s o  cons t rued ,  b u t  each no ted  t h e  p r o p r i e t y  of  a  

l e g i s l a t i v e  r e s o l u t i o n  o f  t h e  m a t t e r .  The l e g i s l a t u r e  has  s o  

a c t e d ,  and t h e  s t a t u t o r y  exemption now i n  e f f e c t  w e l l  accomodates 

t h e  competing i n t e r e s t s  i n  t h e  c o n f i d e n t i a l i t y  of  t h e  a t t o r n e y -  

c l i e n t  r e l a t i o n s h i p  and government i n  t h e  sunsh ine  under t h e  

P u b l i c  Records Act by p rov id ing  a  temporary exemption from 

d i s c l o s u r e .  The exemption a l s o  b r i n g s  t h e  s t a t u t e  i n t o  

accordance w i t h  F l o r i d a  Rule of  C i v i l  Procedure  1 . 2 8 0 ( b ) ( 2 ) .  

Upon remand, t h e n ,  t h e  t r i a l  c o u r t  must examine t h e  f i l e  

under s e c t i o n  119.07 ( 2 )  ( b )  , F l o r i d a  S t a t u t e s  (1985) , and p r o h i b i t  



t h e  d i s c l o s u r e  on ly  o f  t h o s e  r e c o r d s  r e f l e c t i n g  " a  menta l  

impress ion ,  conc lu s ion ,  l i t i g a t i o n  s t r a t e g y ,  o r  l e g a l  t heo ry  o f  

t h e  a t t o r n e y  o r  t h e  agency."  5 1 1 9 . 0 7 ( 3 ) ( 0 ) ;  C i t y  o f  Miami Beach 

v .  D e  Lapp, 472 So.2d 543 ( F l a .  3d DCA 1 9 8 5 ) ;  1985 Op. A t t ' y  Gen. 

F l a .  085-89 (Oct .  30, 1985 ) .  - See C. E h r h a r d t ,  F l o r i d a  Evidence 5 

502.4 (1986 Supp.) . 
W e  t h e r e f o r e  quash t h e  d e c i s i o n  under review and remand 

f o r  f u r t h e r  p roceed ings  c o n s i s t e n t  w i t h  t h i s  op in ion .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and BOYD, OVERTON, EHRLICH, SHAW and BARKETT, JJ . ,  
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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