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IN THE SUPREME COURT OF FLORIDA 

CASE NO. 67,226 

SOUTHEASTERN FIDELITY INSURANCE 
COMPANY, 

Petitioner, 

MARK COLE and STATE FARM MUTUAL 
AUTOMOBILE INSURANCE COMPANY, 

Respondents. 
/ 

ANSWER BRIEF OF RESPONDENTS, 
MARK COLE and STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 

ON THE MERITS 

STATEMENT OF CASE AND FACTS 

Introduction 

This case is before the court pursuant to an acceptance of 

jurisdiction based upon an alleged express and direct conflict. The 

acceptance of jurisdiction was prior to the rendition of the 

opinions of this court in Allstate Ins. Co. v. Fowler, 10 F.L.W. 610 

(Fla. Nov. 27, 1985); Maryland Cas. Co. v. Reliance Ins. Co., 10 

F.L.W. 612 (Fla. Nov. 27, 1985); and Metropolitan Property & Life 

Ins. Co. v. Chicago Ins. Co., 10 F.L.W. 614 (Fla. Nov. 27, 1985), 

all of which are consistent with and in accordance with the 

determination by the district court of appeal below. The very 

simple proposition of law applicable in this case is that SOUTH- 

EASTERN, which provided primary liability insurance to both the 

owner of a motor vehicle and any driver under a policy which 

contained no I1other insurance provides primary insurance 

coverage up to the limits of this policy, and it is not entitled to 



indemnification or a limitation upon the amount of coverage because 

@ the SOUTHEASTERN policy specifically provides coverage to drivers 

of the vehicle. 

The petitioner, SOUTHEASTERN FIDELITY INSURANCE COMPANY, was 

the plaintiff in the trial court, the appellee in the district court 

of appeal, and will be referred to herein as llSOUTHEASTERN1l. The 

respondents, MARK COLE and STATE FARM MUTUAL AUTOMOBILE INSURANCE 

COMPANY, were defendants at the trial level, appellants in the 

district court of appeal, and will be referred to herein as llCOLE1l 

and "STATE FARM1! respectively. 

The following symbols will be used in this brief: 

IIRII -- Record-on-appeal 

11 A" - - Appendix filed simultaneously herewith 

All emphasis is supplied by counsel unless otherwise indicated. 

Case and Facts 

In 1980 SOUTHEASTERN had issued and provided an automobile 

liability insurance policy to Holiday Rent-A-Car (hereinafter 

llHOLIDAY1l), which specifically provided insurance coverage to 

HOLIDAY as the owner of the motor vehicl.e, and also insurance 

coverage to any individual operating one of HOLIDAY'S vehicles. (R. 

31 1 ) A .  1 . The SOUTHEASTERN policy specifically provided that it 

was primary insurance coverage and stated that it would be excess 

coverage only in connection with the operation of vehicles which 

were - not owned by HOLIDAY. (R. 31 1 )(A. 1 ) .  It is important to note 

that a SOUTHEASTERN policy had absolutely no "other insurance 

clausef1 which would apply to vehicles which were owned by HOLIDAY. 

In September of 1980 HOLIDAY rented a vehicle which it owned 
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t o  COLE. ( R .  31 1 ) .  A t  t h a t  t ime COLE h a d  a n  i n s u r a n c e  p o l i c y  w i t h  

STATE FARM, w h i c h  h a d  b e e n  i s s u e d  i n  C a n a d a ,  w h i c h  a p p l i e d  a s  

p r i m a r y  i n s u r a n c e  o n l y  f o r  v e h i c l e s  owned by  COLE b u t  p u r e l y  a s  

e x c e s s  c o v e r a g e  i n  c o n n e c t i o n  w i t h  t h e  o ~ e r a t i o n  o f  v e h i c l e s  w h i c h  

were n o t  owned b y  COLE. ( R .  31 1 ) .  T h u s ,  t h e  r e n t e d  v e h i c l e  was a n  

owned v e h i c l e  a s  t o  HOLIDAY a n d  SOUTHEASTERN, b u t  was a non-owned 

v e h i c l e  a s  t o  COLE a n d  STATE FARM. 

A m o t o r  v e h i c l e  a c c i d e n t  o c c u r r e d  w h i l e  COLE was o p e r a t i n g  t h e  

m o t o r  v e h i c l e  owned b y  HOLIDAY a n d  i n s u r e d  by  SOUTHEASTERN. T h e r e -  

a f t e r ,  SOUTHEASTERN s u e d  COLE a n d  STATE FARM s e e k i n g  a d e c l a r a t i o n  

t h a t  i t  was STATE FARM w h i c h  p r o v i d e d  p r i m a r y  i n s u r a n c e  c o v e r a g e  f o r  

t h i s  a c c i d e n t .  After m o n t h s  o f  l i t i g a t i o n ,  SOUTHEASTERN f i n a l l y  

a d m i t t e d  t h a t  t h e  r e n t a l  a g r e e m e n t  i n v o l v e d  i n  t h e  case d i d  n o t  

a c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  F l o r i d a  S t a t u t e s  S e c t i o n  6 2 7 . 7 2 6 3  

i n  a n  a t t e m p t  t o  s h i f t  p r i m a r y  i n s u r a n c e  c o v e r a g e  f r o m  t h e  own- 

e r / l e s s o r  c a r r i e r  (SOUTHEASTERN) t o  t h e  l e s s e e ' s  c a r r i e r  (STATE 

FARM). SOUTHEASTERN t h e n  s h i f t e d  i t s  p o s i t i o n  a n d  a s s e r t e d  t h a t  

F l o r i d a  S t a t u t e s  S e c t i o n  6 2 7 . 7 2 6 3  l i m i t e d  t h e  i n s u r a n c e  c o v e r a g e  

p r o v i d e d  b y  SOUTHEASTERN t o  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e -  

m e n t s  a s  a mat te r  o f  l a w .  N o t w i t h s t a n d i n g  t h e  terms o f  t h e  

SOUTHEASTERN p o l i c y  a n d  t h e  STATE FARM p o l i c y ,  t h e  t r i a l  c o u r t  

a g r e e d  w i t h  SOUTHEASTERN a n d  e n t e r e d  a summary f i n a l  j u d g m e n t  i n  

f a v o r  o f  SOUTHEASTERN a n d  a g a i n s t  STATE FARM, h o l d i n g  SOUTHEASTERN 

r e s p o n s i b l e  f o r  p r i m a r y  c o v e r a g e  o n l y  t o  t h e  e x t e n t  o f  $ 1 0 , 0 0 0  ( t h e  

f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s ) ,  a n d  STATE FARM r e s p o n s i b l e  

f o r  c o v e r a g e  t h e r e a f t e r ,  e v e n  t h o u g h  t h e  terms o f  t h e  SOUTHEASTERN 

p o l i c y  s t a t e d  t h a t  t h e  SOUTHEASTERN p o l i c y  was p r i m a r y  a n d  s p e c i -  
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fically provided insurance coverage to COLE, while the STATE FARM 

policy applied only as excess coverage under Canadian law. The 

trial court simply ignored the terms of the respective insurance 

policies with regard to their application for the facts involved in 

this case. 

COLE and STATE FARM filed their appeal in the District Court 

of Appeal, Third District of Florida, which reversed the summary 

final judgment and held that SOUTHEASTERN was responsible and 

required to provide primary liability insurance coverage in ac- 

cordance with the specific terms of its policy. SOUTHEASTERN could 

not seek to avoid operation of its specific policy terms because 

COLE was an insured under the policy. The court held that Florida 

Statutes Section 627.7263 did not limit SOUTHEASTERN'S primary 

coverage and when the terms of the SOUTHEASTERN policy and the STATE 

FARM policy were applied, SOUTHEASTERN provided primary coverage 

with STATE FARM providing only excess coverage. Further, the court 

recognized that SOUTHEASTERN could not limit its responsibility 

through the concept of indemnification because COLE was specifi- 

cally an insured under the SOUTHEASTERN policy. It is clear that 

the District Court of Appeal, Third District, rendered an opinion 

in total conformity with the recent opinions of this court concern- 

ing the concepts of indemnification, policy language, operators as 

insureds, and active versus vicarious liability concepts. 

SOUTHEASTERN filed its petition seeking review in this court, 

asserting that the decision of the District Court of Appeal, Third 

District, was in express and direct conflict with decisions which 

0 held that the lessor of a rental vehicle is obligated to provide 
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primary coverage only to the extent of the Florida financial 

responsibility laws prsuant to Florida Statutes Section 627.7263. 

This court accepted jurisdiction prior to the rendition of the 

opinions in Allstate Ins. Co. v. Fowler, 10 F.L.W. 610 (Fla. Nov. 

27, 1985); Maryland Cas. Co. v. Reliance Ins. Co., 10 F.L.W. 612 

(Fla. Nov. 27, 1985); and Metropolitan Property & Life Ins. Co. v. 

Chicago Ins. Co., 10 F.L.W. 614 (Fla. Nov. 27, 1985), all of which 

address different factual situations, but resulted in holdings 

totally consistent with the decision of the District Court of 

Appeal, Third District, in this case. 

The statement contained in paragraph three of SOUTHEASTERNfS 

statement of case and facts, which appears on page two of its brief, 

must be corrected. SOUTHEASTERN attempts to convey an impression 

a that a provision of the rental agreement set forth the insurance 

coverage which ffwould be providedn. Such statement is false and 

review of the paragraph clearly reveals that the insurance clause 

referred to was an attempt to describe an insurance policy. The 

clause specifically stated that the vehicle was covered by an 

automobile liability insurance policy and a copy was available at 

the main offices of HOLIDAY. The paragraph incorrectly described 

the coverage in such pol.icy. The paragraph stated that the policy 

ftprovides coverage in limits of liabilityff at least equal. to the 

liability coverage and 1 imits of liability requir.ed of the operator 

to satisfy this state's financial responsibility motor vehicle 

laws, but only under certain conditions. The paragraph which 

attempts to describe the SOUTHEASTERN policy is fa1 se and does not, 

a in fact, describe the coverage. It is clear that the SOUTHEASTERN 
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p o l i c y  was n o t  i n  a n y  way l i m i t e d  a n d  d i d  n o t  i n  a n y  way c o n t a i n  a n  

" o t h e r  i n s u r a n c e t 1  c l a u s e .  The  l ease  was n o t  t h e  i n s u r a n c e  p o l i c y  

a n d  i t  was t h e  i n s u r a n c e  p o l  i c y  w h i c h  s e t  f o r t h  t h e  o b l i g a t i o n s  o f  

SOUTHEASTERN. 



SUMMARY OF ARGUMENT 

The decision under review is in full conformitywiththe recent 

decisions of this court in Allstate Ins. Co. v. Fowler, 10 F.L.W. 

610 (Fla. Nov. 27, 1985); Maryland Cas. Co. v. Reliance Ins. Co., 

10 F.L.W. 612 (Fla. Nov. 27, 1985); and Metropolitan Property & Life 

Ins. Co. v. Chicago Ins. Co., 10 F.L.W. 614 (Fla. Nov. 27, 1985). 

The recent decisions of this court establish that the rights and 

obligations of insurance companies in the owner-lessor/separate 

driver factual situation must be determined based upon considera- 

tions as to whether the operator of a motor vehicle is an additional 

insured under the insurance policy issued to the owner of the motor 

vehicle. If the operator of a motor vehicle is in fact an additional 

insured under a policy issued to the owner of the motor vehicle, the 

a insurer of the owner is - not entitled to indemnification and, thus, 

one must look to the terms of the respective insurance policies to 

determine their application. As specifically determined by this 

court in Metropolitan Property & Life Ins. Co. v. Chicago Ins. Co., 

the policy language will control all situations in which the 

insurance company for the owner of a motor vehicle is - not entitled 

to indemnification from the operator of such notor vehicle. 

The present case clearly demonstrates that SOUTHEASTERN pro- 

vided an insurance policy to an owner-lessor, and such policy 

provided primary insurance coverage. The policy issued by SOUTH- 

EASTERN also provided coverage to any operator of a motor vehicle 

owned by the lessor. Thus, the insurer of the owner of the motor 

vehicle, SOUTHEASTERN, was not entitled to indemnification from an 

• operator of such motor vehicle who was an additional insured. 
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Therefore, the policy language was controlling as to the applica- 

tion of coverage. 

On the other hand, STATE FARM issued a policy to MARK COLE, who 

was operating a motor vehicle owned by HOLIDAY and insured by 

SOUTHEASTERN. The STATE FARM policy provided primary coverage only 

for vehicles owned by MARK COLE, and provided only excess coverage 

for vehicles which were not owned by COLE. Based upon the decisions 

of this court that SOUTHEASTERN was not entitled to indemnification 

from either COLE or STATE FARM when COLE operated a motor vehicle 

insured by SOUTHEASTERN, the language of the insurance policies are 

controlling. It is clear that the language of the policies mesh 

perfectly and require that SOUTHEASTERN provide primary insurance 

coverage for the incident in question, and STATE FARM provided only 

a excess coverage. 



POINT INVOLVED O N  APPEAL 

a The i s s u e  a s  p h r a s e d  b y  SOUTHEASTERN i s  t o t a l l y  i n c o m p l e t e  

b e c a u s e  i t  f a i l s  t o  i n c l u d e  o r  i n c o r p o r a t e  r e f e r e n c e  t o  o r  m e n t i o n  

o f  t h e  c r i t i c a l  o p e r a t i v e  f a c t o r s  a s  t o  w h e t h e r  t h e  o p e r a t o r  o f  t h e  

v e h i c l e ,  COLE, w a s  a n  i n s u r e d  u n d e r  t h e  p o l i c y  i s s u e d  b y  SOUTH- 

EASTERN. The  r i g h t s  o f t h e  r e s p e c t i v e  p a r t i e s  c a n n o t  b e  d e t e r m i n e d ,  

n o r  c a n  a n  i s s u e  b e  p r o p e r l y  p h r a s e d  w i t h o u t  r e f e r e n c e  t o  w h e t h e r  

t h e  o p e r a t o r  o f  a m o t o r  v e h i c l e  i s  i n s u r e d  u n d e r  t h e  p o l i c y  i s s u e d  

t o  t h e  o w n e r .  I t  i s  s u b m i t t e d  t h a t  t h e  i s s u e  i n  t h i s  case  i n v o l v e s :  

WHETHER AN INSURANCE COMPANY W H I C H  PROVIDES COVERAGE TO 
BOTH THE OWNER AND A N  OPERATOR OF A MOTOR VEHICLE AFFORDS 
INSURANCE COVERAGE ON A PRIMARY BASIS,  AS SPECIFICALLY 
STATED I N  I T S  POLICY, WHEN THE INSURANCE POLICY ISSUED TO 
THE OPERATOR OF SUCH MOTOR VEHICLE APPLIES ONLY AS EXCESS 
COVERAGE? 

The  i s s u e s  i n v o l v e d  i n  t h i s  case h a v e  c l e a r l y  b e e n  d e t e r m i n e d  

a d v e r s e l y  t o  SOUTHEASTERN b y  t h i s  c o u r t  i n  t h e  t h r e e  r e c e n t  d e c i -  

s i o n s  w h i c h  a d d r e s s  t h e  i s s u e  o f  i n s u r a n c e  c o v e r a g e  i n  t h e  own- 

e r / o p e r a t o r  c o n t e x t .  The  r e s u l t  i n  t h i s  case is  t h a t  SOUTHEASTERN 

p r o v i d e s  p r i m a r y  i n s u r a n c e  c o v e r a g e  t o  t h e  e x t e n t  o f  i t s  p o l i c y  

l i m i t s  b e c a u s e  t h e  SOUTHEASTERN p o l i c y  was  i s s u e d  a s  a p r i m a r y  

i n s u r a n c e  p o l i c y ,  SOUTHEASTERN w a s  n o t  e n t i t l e d  t o  i n d e m n i f i c a t i o n  

f r o m  e i t h e r  STATE FARM o r  t h e  o p e r a t o r  o f  t h e  v e h i c l e  b e c a u s e  t h e  

o p e r a t o r  o f  t h e  v e h i c l e  w a s  s p e c i f i c a l l y  i n s u r e d  u n d e r  t h e  SOUTH- 

EASTERN p o l i c y ,  a n d  t h e  p o l i c y  i s s u e d  b y  STATE FARM t o  t h e  o p e r a t o r  

o f  t h e  m o t o r  v e h i c l e  3 p p l i e d  o n l y  a s  e x c e s s  c o v e r a g e  when t h e  p o l i c y  

i s s u e d  b y  SOUTHEASTERN s p e c i f i c a l l y  s t a t e d  t h a t  i t  a p p l i e d  a s  

p r i m a r y  i n s u r a n c e .  T h i s  c o u r t ,  i n  r e n d e r i n g  i t s  o p i n i o n s  i n  t h e  

t h r e e  r e c e n t  d e c i s i o n s ,  h a s  d e t e r m i n e d  a l l  c o n t r o l l i n g  i s s u e s  



adversely to SOUTHEASTERN. 

• The analysis in this case begins with consideration of the 

interrelated concepts of insurance law, indemnification, and stat- 

utory considerations. It is clear that the rights and obligations 

of insurance companies are dependent upon the terms of the policies 

which they write and issue to the public unless the insurance 

policies are modified by statutes. Thus, one must review the 

specific language of the two insurance policies involved, determine 

whether Florida Statutes Section 627.7263 mandates coverage con- 

trary to the specific terms ofthe policies, and, finally, determine 

whether Florida indemnification concepts alter the rights of the 

respective parties. It is clear that the confl.ict which had 

developed and previously existed among the district courts of 

appeal. with regard to the appl.ication and priority of insurance 

policies in the motor vehic1.e owner/separate driver tort situation 

has now been resolved and the decision under review in this case and 

its operative effect are fully consistent with the interrelated 

concepts of Florida law as set forth in All-state Ins. Co. v. Fowler, 

10 F.L.W. 610 (Fla. Nov. 27, 1985); Maryland Cas. Co. v. Reliance 

Ins. Co., 10 F .L.W. 612 (Fla. Nov. 27, 1985); Metropolitan Property 

& Life Ins. Co. v. Chicago Ins. Co., 10 F.L.W. 614 (Fla. Nov. 27, 

The Allstate v. Fowler decision recognized, reaffirmed, and 

applied three basic principles in providing the outline for levels 

of insurance coverage under the circumstances presented in this 

case. First, if the driver does - not own the vehicle, the first layer 



of insurance coverage is provided by the owner of the vehicle. The 

only exception is where a lessor/owner has properly shifted the 

burden of insurance coverage pursuant to Florida Statutes Section 

627.7263. This first principle is not in dispute or at issue in this 

case and SOUTHEASTERN finally admitted, after months of litigation, 

that it was responsible for at least the financial responsibility 

requirements. 

As to the next layer of coverage, if an insurer has provided 

a policy to an owner only vicariously liable, and - such insurer is 

also entitled to indemnity from a negligent operator, any "other 

insurancen clauses in the operator's insurance policy will be 

disregarded and the insurer of the owner will follow the insurer of 

the driver in the application of coverage. The key and controlling 

m factor is whether the insurer of the vicariously liable owner is 

entitled to indemnity from the driver. Indemnity does - not exist if 

the owner's insurer provides coverage to the operator as an addi- 

tional insured. An insurance company simply cannot sue its own 

insured for indemnity. SOUTHEASTERN has clearly admitted in this 

litigation that the driver, COLE, of the motor vehicle owned by 

HOLIDAY and insured by SOUTHEASTERN, was an additional insured 

under the SOUTHEASTE4N policy. The SOUTHEASTERN policy clearly 

states : 

PERSONS INSURED 

Each of the following is an insured under this 
insurance to the extent set forth below: 

(c) any other person while using an owned automobi1.e or 
a hired automobile with the permission of the named 
insured.. . (A. 1 ) 



T h e r e  i s  n o  o t h e r  p r o v i s i o n  i n  t h e  e n t i r e  i n s u r a n c e  p o l i c y  w h i c h  

• a l t e r s ,  m o d i f i e s ,  o r  c h a n g e s  i n  a n y  way t h e  s t a t u s  o f  COLE a s  a n  

i n s u r e d  u n d e r  t h e  SOUTHEASTERN p o l i c y .  

F i n a l l y ,  I f o t h e r  i n s u r a n c e n  p r o v i s i o n s  o r  c o n c e p t s ,  a n d  t h e  

l a n g u a g e  c o n t a i n e d  i n  a n  i n s u r a n c e  p o l . i c y  i s s u e d  t o  a d r i v e r  o f  a 

m o t o r  v e h i c l e  w i l l  b e  a p p l i e d  a n d  f u l l y  e n f o r c e d .  The  o n l y  t ime a n d  

t h e  f f n a r r o w  r a n g e f f  when l f o t h e r  i n s u r a n c e f f  p r o v i s i o n s  a n d  c o n c e p t s  

may b e  d i s r e g a r d e d  is  o n l y  when t h e  i n s u r a n c e  p o l i c y  i s s u e d  t o  a 

v i c a r i o u s l y  l i a b l e  o w n e r  d o e s  - n o t  c o v e r  a n e g l i g e n t  o p e r a t o r  a s  a n  

a d d i t i o n a l  i n s u r e d .  

The  f a c t s  i n  A l l s t a t e  v .  F o w l e r  a r e  n o t  t h e  same a s  t h o s e  

p r e s e n t e d  i n  t h i s  case s i m p l y  b e c a u s e  t h e  d i s p u t e  w a s  b e t w e e n  a p u r e  

e x c e s s  p o l i c y  i s s u e d  b y  T r a v e l e r s  t o  a n  o w n e r  w h i c h  d i d  - n o t  p r o v i d e  

c o v e r a g e  t o  a d i f f e r e n t  d r i v e r  o f  t h e  o w n e r ' s  v e h i c l e  o n  o n e  h a n d ,  

a n d  t h e  i n s u r e r  ( A l l s t a t e )  o f  t h e  d r i v e r  o n  t h e  o t h e r .  H o w e v e r ,  t h e  

l ega l  p r i n c i p l e s  s e t  f o r t h  a r e  e a s i l y  a p p l i e d  i n  t h i s  c a s e  a n d  l e a d  

t o  t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  t h e  r e s u l t  i n  t h e  d e c i s i o n  b e l o w  

i s  i n  f u l l  c o n f o r m i t y  w i t h  t h e  p r i n c i p l e s  e x p r e s s e d  by  t h i s  c o u r t .  

N e x t ,  t h e  M a r y l a n d  Cas. Co. v .  R e l i a n c e  I n s .  Co. d e c i s i o n  a d d s  

o n e  a d d i t i o n a l  p r i n c i p l e  t o  t h e  o w n e r - l e s s o r / s e p a r a t e  d r i v e r  c o n -  

f r o n t a t i o n  whi1.e  a p p l y i n g  t h e  A l l s t a t e  v .  F o w l e r  p r i n c i p l e s .  The  

a d d i t i o n a l .  f a c t o r  a d d r e s s e d  i n  M a r y l a n d  C a s u a l t y  i s  t h e  o p e r a t i v e  

e f f e c t  o f  F l o r i d a  S t a t u t e s  S e c t i o n  6 2 7 . 7 2 6 3 .  T h i s  c o u r t  c l e a r l y  

h e l d  t h a t  F l o r i d a  S t a t u t e s  S e c t i o n  6 2 7 . 7 2 6 3  i s  p u r e l y  t h e  i m p o s i -  

t i o n  o f  a n  i n i t i a l  minimum l e v e l  o r  l a y e r  o f  i n s u r a n c e  c o v e r a g e .  

A f t e r  t h e  i n i t i a l  l e v e l  o r  l a y e r  i s  s a t i s f i e d ,  i n  a c c o r d a n c e  w i t h  

t h e  s t a t u t e ,  t h e  p r i n c i p l e s  s e t  f o r t h  i n  A l l s t a t e  v .  F o w l e r  a r e  t o  
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be applied to determine the manner in which policies apply there- 

• after. In the Maryland Casualty decision the insurance policy 

issued to the owner of the vehicle by Reliance did - not provide 

coverage for the driver. Therefore, the Reliance policy, after 

imposition of the statutory minimum coverage, applied only after 

the Maryland Casualty policy was exhausted because Reliance was 

entitled to indemnification from the operator of the motor vehicle 

because he was not insured under the Reliance policy. 

The final case in the trilogy, Metropolitan Property & Life 

Ins. Co. v. Chicago Ins. Co., denonstrates the last principle of law 

which must be applied in this case. After application of the 

statutory minimum levels of coverage mandated by Florida Statutes 

Section 627.7263 and application of the All.state v. Fowler princi- 

ples, it is determined that an insurer has provided a policy to an 

owner only vicariously liable, and such insurer also provides 

coverage to a negligent operator as an additional insured, one must 

analyze the language contained in the policy issued to the owner and 

the language in the policy issued to the driver, to determine the 

levels of coverage. As stated by this court in Metropolitan, 

ffpolicy language will control all situations in which the right to 

indemnity does not lietf. 

Thus, as required by the Metropolitan decision, the ffother 

insuranceff concepts must be applied in this case to determine 

whether SOUTHEASTERN provides coverage prior to STATE FARM. As 

recognized by the District Court of Appeal, Third District, the 

SOUTHEASTERN policy provided primary coverage for owned automo- 

biles, and excess coverage for non-owned automobiles. On the other 

-13- 



hand, and in a similar manner, the STATE FARM policy provided 

primary coverage for owned automobiles, but only excess coverage 

for non-owned vehicles. Thus, as recognized by the District Court 

of Appeal, Third District, the policies issued by SOUTHEASTERN and 

STATE FARM mesh perfectly because the vehicle in this accident was 

an owned vehicle for which SOUTHEASTERN provided primary coverage 

and as to COLE was a non-owned vehicle for which STATE FARM merely 

provided excess coverage. 

An analysis of SOUTHEASTERN'S position demonstrates that it 

attempts to ignore the terms of its own policy and then refers to 

a private document to which neither SOUTHEASTERN nor STATE FARM is 

a party. SOUTHEASTERN then makes statements, without any author- 

ity, that the SOUTHEASTERN insurance policy, which is totally 

a different than the policy described in paragraph five on the back 

of the lease document, is incorporated into the lease and the 

incorrect description of the SOUTHEASTERN policy in some manner 

changes the terms of the policy. It is submitted that the rights 

and obligations of both SOUTHEASTERN and STATE FARM are controlled 

and determined by their contracts, documents and agreements to 

which they are direct parties. The obligations of both SOUTHEASTERN 

and STATE FARM are set forth in their respective insurance policies. 

The insurance contracts contain the agreements of the insurance 

companies and the preniumsare paid based upon the terms, conditions 

and exposures contained in the particular policy. It would be both 

interesting and comical to watch SOUTHEASTERN scream, shout, and 

change its tune if the words in paragraph five on the back of the 

• document had described an insurance policy in terms more expansive 
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than the coverage set forth in SOUTHEASTERN'S actual policy. It is 

• clear that the fine print in paragraph five on the back of the form 

cannot alter or change the rights of anyone not a party to the 

document, particularly when paragraph five is merely an attempt to 

describe a pol.icy which is non-existent. There can be no doubt that 

paragraph five is merely an attempt at a description of insurance 

coverage under an existing insurance policy and such description is 

incorrect as a matter of law. SOUTHEASTERN fails to recognize that 

if its position is correct, that the SOUTHEASTERN policy is in- 

corporated into the lease, then the lease provides primary insur- 

ance coverage because the SOUTHEASTERN policy clearly states that 

it provides primary insurance coverage for anyone using the motor 

vehicle. There is not one word in the SOUTHEASTERN policy which 

a would alter, modify, or change SOUTHEASTERN'S agreement to provide 

primary insurance coverage for anyone using a motor vehicle owned 

by HOLIDAY. 

SOUTHEASTERN'S reliance upon Ins. Co. of North America v. Avis 

Rent-A-Car Sys. Inc., 348 So. 2d 1149 (Fla. 1977), is most puzzling 

because such decision was fully considered, analyzed, and described 

in the recent Allstate v. Fowler opinion. This court, in Allstate 

v. Fowler, clearly set forth that the - INA decision is in full 

conformity with the present decisions of this court. This court 

noted in Allstate v. Fowler that the - INA decision required an 

insurance policy issued to an operator of a motor vehicle to precede 

the coverage provided by an excess insurance policy issued to the 

owner of the vehicle because the excess policy issued to the owner 

covered only the owner of the vehicle and did not provide coverage 
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for operators of the vehicle. It is submitted that SOUTHEASTERN'S 

indemnification argument is totally contrary to existing law in 

that under Florida law it is clear that indemnification, whether 

commonlaw or contractual, is prohibited in favor of an insurance 

company against a person insured by such insurance company. There 

is no reason to purchase insurance if an insurance company can 

obtain indemnification from one the company has agreed to insure. 

Finally, SOUTHEASTERN'S re1 iance upon Patton v. Lindots Rent- 

A-Car, Inc., 415 So. 2d 43 (Fla. 2d DCA 1982), is totally misplaced. 

The one critical factor in -- Patton was that the insurance company 

which had provided a policy to the owner of the motor vehicle, which 

specifically included an escape clause. The court noted: 

American Southern's pol.icy contained what is commonly 
known as an escape clause. Patton at 45. 

SOUTHEASTERN would ignore this very important factor because the 

SOUTHEASTERN policy does not contain any type of escape or excess 

insurance clause and is written as a primary insurance policy. 



CONCLUSION 

B a s e d  u p o n  t h e  a r g u m e n t s ,  a u t h o r i t i e s  a n d  r e a s o n i n g  s e t  f o r t h  

h e r e i n ,  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s -  

t r i c t ,  s i m p l y  i s  n o t  i n  c o n f l i c t  w i t h  t h e  p r i n c i p l e s  o f  I.aw r e c e n t l y  

a n n o u n c e d  b y  t h i s  c o u r t ,  a n d  t h e  p e t i t i o n  f o r  c e r t i o r a r i  s h o u l d  b e  

e i t h e r  d i s c h a r g e d  o r  t h e  d e c i s i o n  of  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

T h i r d  D i s t r i c t ,  a p p r o v e d .  
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