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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  SOUTHEASTERN FIDELITY INSURANCE COMPANY, was 

P l a i n t i f f  i n  t h e  t r i a l  c o u r t  a n d  A p p e l l e e  o n  a p p e a l .  R e s p o n d e n t s ,  MARK 

COLE a n d  STATE FARM MUTUAL INSURANCE COMPANY, w e r e  D e f e n d a n t s  i n  t h e  

t r i a l  c o u r t  and  A p p e l l a n t s  on  a p p e a l .  P a r t i e s  w i l l  b e  r e f e r r e d  t o  i n  

t h i s  b r i e f  a s  t h e y  a p p e a r  b e f o r e  t h i s  C o u r t .  The symbol  "A" f o l l o w e d  

by a number w i l l  c o n s t i t u t e  a p a g e  r e f e r e n c e  t o  t h e  a p p e n d i x  b e i n g  

f i l e d  w i t h  t h i s  b r i e f ,  s a i d  a p p e n d i x  b e i n g  a conformed c o p y  o f  t h e  

d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l .  

STATEMENT OF THE CASE AND FACTS 

On S e p t e m b e r  8 ,  1 9 8 0 ,  P e t i t i o n e r ' s  i n s u r e d ,  I n t e r a m e r i c a n  

C a r  R e n t a l ,  I n c . ,  d /b / a  H o l i d a y  Rent-A-Car, l e a s e d  a car t o  MARK COLE, 

a C a n a d i a n  c i t i z e n ,  who w a s  i n s u r e d  by a STATE FARM a u t o m o b i l e  p o l i c y  

i s s u e d  i n  O n t a r i o .  

Whi l e  d r i v i n g  t h e  l e a s e d  v e h i c l e ,  M r .  COLE was i n v o l v e d  i n  

a n  a c c i d e n t .  The i n s u r a n c e  p o l i c i e s  i s s u e d  b y  P e t i t i o n e r ,  

SOUTHEASTERN, p r o v i d e d  $300,000 o f  l i a b i l i t y  i n s u r a n c e  c o v e r a g e  f o r  t h e  

r e n t a l  company a n d ,  as a d d i t i o n a l  i n s u r e d s ,  t h e  i n d i v i d u a l  o p e r a t o r s  o f  

i t s  v e h i c l e s .  The  p o l i c i e s  s t a t e d  t h a t  e x c e s s  c o v e r a g e  w a s  p r o v i d e d  

f o r  t h e  u s e  o f  non-owned v e h i c l e s .  

P e t i t i o n e r  s u e d  R e s p o n d e n t s  f o r  a d e c l a r a t o r y  judgment  t h a t  

STATE FARM s h o u l d  p r o v i d e  p r i m a r y  l i a b i l i t y  c o v e r a g e  f o r  t h e  a c c i d e n t .  

S i n c e ,  however ,  t h e  SOUTHEASTERN p o l i c i e s  a n d  t h e  r e n t a l  a g r e e m e n t  d i d  

n o t  s u f f i c i e n t l y  comply w i t h  t h e  r e q u i r e m e n t s  o f  S e c t i o n  627.7263,  

F l o r i d a  S t a t u t e s  ( 1 9 7 9 ) ,  t h e  t r i a l  c o u r t  summar i l y  h e l d ,  a n d  P e t i t i o n e r  

c o n c e d e d ,  t h a t  SOUTHEASTERN i s  r e q u i r e d  t o  p r o v i d e  p r i m a r y  c o v e r a g e  



u n d e r  S e c t i o n  627 .7263 (1 )  f o r  t h e  f i r s t  $10 ,000  of  l i a b i l i t y  

c o v e r a g e  as manda ted  b y  S e c t i o n  627.736,  F l o r i d a  S t a t u t e s .  

By O r d e r  d a t e d  May 1 7 ,  1984 ,  g r a n t i n g  summary judgment  i n  

f a v o r  of  P e t i t i o n e r ,  t h e  H o n o r a b l e  R i c h a r d  S .  H ickey ,  J u d g e  o f  t h e  

C i r c u i t  C o u r t  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  i n  a n d  f o r  Dade Coun ty ,  

F l ~ r i d a ~ d e t e r m i n e d  t h a t  P e t i t i o n e r  mus t  p r o v i d e  t h e  f i r s t  $10,000 as  

r e q u i r e d  by  s t a t u t e ,  a n d  t h a t  S t a t e  Farm m u s t  p r o v i d e  any  a n d  a l l  

e x c e s s  o r  s e c o n d a r y  i n s u r a n c e  c o v e r a g e  wh ich  may b e  r e q u i r e d  o v e r  a n d  

a b o v e  t h e  $10 ,000  c o v e r a g e  p r o v i d e d  b y  S o u t h e a s t e r n .  

R e s p o n d e n t s  f i l e d  a n  a p p e a l  i n  t h e  D i s t r i c t  C o u r t  o f  

Appea l ,  T h i r d  D i s t r i c t ,  c o n t e n d i n g  t h a t  S o u t h e a s t e r n  s h o u l d  b e  

r e s p o n s i b l e  f o r  p r o v i d i n g  p r i m a r y  i n s u r a n c e  c o v e r a g e  u p  t o  t h e  l i m i t s  

o f  i t s  l i a b i l i t y  p o l i c y ,  a n d  S t a t e  Farm s h o u l d  b e  o b l i g a t e d  o n l y  t o  

p r o v i d e  e x c e s s  c o v e r a g e  t h e r e a f t e r .  

P e t i t i o n e r  answered  t h a t  S o u t h e a s t e r n  i s  o b l i g a t e d  o n l y  t o  

t h e  e x t e n t  r e q u i r e d  by  S e c t i o n  627.7263,  F l o r i d a  S t a t u t e s ,  and  t h a t  t h e  

p a r t i e s  had c o n t r a c t e d  t o  s h i f t  c o v e r a g e  i n  e x c e s s  o f  t h e  s t a t u t o r y  

l i m i t s  t o  t h e  lessee's ca r r i e r ,  S t a t e  Farm. 

By a two t o  o n e  d e c i s i o n  r e n d e r e d  May 28,  1985 ,  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  Appea l  a g r e e d  w i t h  S t a t e  F a r m ' s  c o n t e n t i o n ,  f i n d i n g  

t h a t  t h e  S o u t h e a s t e r n  p o l i c i e s  p r o v i d e  p r i m a r y  c o v e r a g e  t o  t h e  e x t e n t  

o f  t h e i r  l i a b i l i t y  l i m i t s .  The  m a j o r i t y  o p i n i o n  i s  a u t h o r e d  by  C h i e f  

J u d g e  A lan  S c h w a r t z ,  J u d g e  W i l k i e  F e r g u s o n  c o n c u r r i n g .  J u d g e  James 

J o r g e n s o n  d i s s e n t e d ,  and  would a f f i r m  t h e  l o w e r  c o u r t ' s  judgment .  

The  T h i r d  D i s t r i c t  h e l d  t h a t  S o u t h e a s t e r n ' s  p o l i c i e s  

" s t a t e  t h a t  t h e y  are  e x c e s s  p o l i c i e s  o n l y  a s  t o  non-owned v e h i c l e s  w i t h  

t h e  r e s u l t  t h a t  t h e  v e h i c l e  o w n e r ' s  p o l i c y  p r o v i d e s  p r i m a r y  a n d  t h e  

d r i v e r  ' s o n l y  e x c e s s  o r  s e c o n d a r y  c o v e r a g e " .  . . and  " [  s l i n c e  t h e r e  i s  n o  



s t a t u t o r y  o r  c o n t r a c t u a l  r e a s o n  f o r  c o n f i n i n g  t h e  a p p l i c a t i o n  o f  t h i s  

p r i n c i p l e  t o  t h e  $10,000 s t a t u t o r y  r e q u i r e m e n t ,  o r  t o  a n y  l i m i t s  o t h e r  

t h a n  t h o s e  s t a t e d  i n  t h e  o w n e r ' s  p o l i c y ,  w e  d i r e c t  t h a t ,  o n  remand,  

S o u t h e a s t e r n ' s  c o v e r a g e  b e  d e c l a r e d  t o  b e  p r i m a r y  t o  t h e  f u l l  e x t e n t  o f  

i t s  l i a b i l i t y  l i m i t s . "  (A.3)  

I n  h i s  d i s s e n t ,  J u d g e  J o r g e n s o n  states: 

I would a g r e e  w i t h  t h e  c o u r t  b u t  f o r  
t h e  clear l a n g u a g e  o f  s e c t i o n  6 2 7 . 7 2 6 3 ( 1 ) ,  
F l o r i d a  S t a t u t e s  (19831 ,  which  s tates " [ s l u c h  
i n s u r a n c e  s h a l l  b e  p r i m a r y  f o r  t h e  l i m i t s  o f  
l i a b i l i t y  a n d  p e r s o n a l  i n j u r y  p r o t e c t i o n  
c o v e r a g e  as  r e q u i r e d  b~ ss. 3 2 4 . 0 2 1 ( 7 )  a n d  
627.736" ( emphas i s  a d d e d ) .  S e e  R e l i a n c e  
I n s u r a n c e  Co. v .  Mary land  C a s u a l t y  Co. ,  453 So.  
2d 854  ( F l a .  4 t h  DCA 1 9 8 4 ) .  

I would a f f i r m  t h e  Judgment  be low.  
(A.4) 

P e t i t i o n e r  i n v o k e s  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  

t h i s  C o u r t  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  T h i r d  Dis t r ic t  C o u r t  o f  Appea l  

o n  t h e  g r o u n d s  t h a t  t h e  d e c i s i o n  d o e s  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  

w i t h  d e c i s i o n s  o f  t h i s  C o u r t  a n d  o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  on  t h e  

same q u e s t i o n  o f  l a w .  



QUESTION PRESENTED 

WHETHER THE DECISION I N  T H I S  CASE EXPRESSLY AND 
DIRECTLY CONFLICTS WITH DECISIONS OF THE 
SUPREME COURT AND OTHER DISTRICT COURTS OF 
APPEAL WHICH HOLD THAT THE LESSOR OF A FLORIDA 
RENTAL VEHICLE I S  OBLIGATED TO PROVIDE PRIMARY 
COVERAGE ONLY TO THE EXTENT OF THE STATUTORY 
L I M I T  OF $ 1 0 , 0 0 0 ,  AS REQUIRED BY THE FLORIDA 
FINANCIAL RESPONSIBILITY LAWS? 



ARGUMENT 

THE DECISION I N  THIS CASE EXPRESSLY AND 
DIRECTLY CONFLICTS WITH DECISIONS OF THE 
SUPREME COURT AND OTHER DISTRICT COURTS OF 
APPEAL WHICH HOLD THAT THE LESSOR OF A FLORIDA 
RENTAL VEHICLE I S  OBLIGATED TO PROVIDE PRIMARY 
COVERAGE ONLY TO THE EXTENT OF THE STATUTORY 
LIMIT OF $10 ,000 ,  AS REQUIRED BY THE FLORIDA 
FINANCIAL RESPONSIBILITY LAWS. 

I n  i t s  o p i n i o n ,  t h e  T h i r d  D i s t r i c t  o b s e r v e d  t h a t  

F l o r i d a  d e c i s i o n s  d e a l i n g  w i t h  t h e  r i g h t s  o f  l i a b i l i t y  i n s u r e r s  o f  t h e  

d r i v e r - l e s s e e  a n d  t h e  o w n e r - l e s s o r  o f  a F l o r i d a  r e n t a l  v e h i c l e  are  

" d e c i d e d l y  non-un i form"  ( A . 2 ) .  R e g a r d i n g  t h e  i n s t a n t  case, t h e  c o u r t  

c o n c l u d e d  " t h a t  S u n s h i n e  Dodge, I n c .  v .  Ketchem, 445 So2d 395  ( F l a .  5 t h  

DCA 1 9 8 4 )  embodies  a correct a n a l y s i s  o f  t h e  l e g a l  s i t u a t i o n  b e f o r e  u s  

and  t h e r e f o r e  f o l l o w  i t s  h o l d i n g . "  ( A . 2 ) .  S u n s h i n e  Dodge h o l d s  t h a t  

t h e  l e s s o r ' s  i n s u r a n c e  carrier h a s  p r i m a r y  c o v e r a g e ,  and  i s  o b l i g a t e d  

t o  i n d e m n i f y  t h e  d r i v e r - l e s s e e  a n d  t h e  lessee's i n s u r e r  u p  t o  t h e  

l i m i t s  o f  t h e  p o l i c y  r e f e r r e d  t o  i n  t h e  lease a g r e e m e n t .  

I n  t h e  case a t  b a r ,  t h e  T h i r d  D i s t r i c t  s p e c i f i c a l l y  

c o n t r a s t s  S u n s h i n e  Dodge t o  t h e  c o n t r a r y  h o l d i n g s  r e a c h e d  i n  R e l i a n c e  

I n s u r a n c e  Co. - v .  Mary land  C a s u a l t y  Co.,  453  So2d 854  ( F l a .  4 t h  DCA 

1 9 8 4 )  a n d  A l l s t a t e  I n s u r a n c e  Co. v .  V a l u e  Rent-A-Car o f  F l o r i d a ,  I n c . ,  

463 So2d 320 ( F l a  5 t h  DCA 19851 ,  a n d  f i n d s  t h o s e  t w o  cases t o  h a v e  b e e n  

i n c o r r e c t l y  d e c i d e d .  Inasmuch  as  R e l i a n c e  and  V a l u e  Rent-A-Car d e a l  

w i t h  t h e  same l e g a l  i s s u e s  as  t h e  i n s t a n t  case, t h e y  d o  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t  w i t h  t h e  i n s t a n t  case. I n  f a c t ,  t h e  F o u r t h  D i s t r i c t  

acknowledged  i n  - R e l i a n c e  t h a t  " o u r  d e c i s i o n  c o n f l i c t s  w i t h  S u n s h i n e  - 



Dodqe, I n c .  v .  Ketchem, 445  So2d 395 ( F l a  5 t h  DCA 1 9 8 4 ) . "  453  So2d 

8 5 6 ,  n .1 .  Moreover ,  t h e  d i s s e n t i n g  o p i n i o n  o f  J u d g e  J o r g e n s o n  r e f e r s  

t o  R e l i a n c e  a s  a bas i s  f o r  a f f i r m a n c e  o f  t h e  l o w e r  c o u r t ' s  judgment .  

T h i s  C o u r t  h a s  a c c e p t e d  j u r i s d i c t i o n  of  t h e  R e l i a n c e  case. 

The  f a c t  t h a t  - R e l i a n c e  h o l d s  t h e  l e s s o r  o b l i g a t e d  t o  p r o v i d e  p r i m a r y  

c o v e r a g e  f o r  o n l y  t h e  minimum amount  o f  l i a b i l i t y  i n s u r a n c e  r e q u i r e d  b y  

s t a t u t e ,  a n d  t h e  i n s t a n t  case h o l d s  t h e  l e s s o r  r e s p o n s i b l e  f o r  

p r o v i d i n g  c o v e r a g e  u p  t o  t h e  p o l i c y  l i m i t s ,  i n d i c a t e s  a n  o b v i o u s  

c o n f l i c t  b e t w e e n  t h e  d i s t r i c t  c o u r t s  which  mus t  b e  r e s o l v e d  by  t h i s  

C o u r t ' s  a c c e p t i n g  j u r i s d i c t i o n  o f  t h i s  case as  w e l l .  

A s  i n  - R e l i a n c e  a n d  V a l u e  Rent-A-Car, t h e  Second  D i s t r i c t  i n  

P a t t o n  v .  L i n d o ' s  Rent-A-Car, I n c . ,  415 So2d 43 ( F l a .  2d DCA 19821 ,  

c o n c l u d e d  t h a t  t h e  l e s s o r  i s  p r i m a r i l y  l i a b l e  o n l y  u p  t o  t h e  f i n a n c i a l  

r e q u i r e m e n t s  o f  S e c t i o n  627.7263,  F l o r i d a  S t a t u t e s ,  a n d  t h a t  o n c e  t h e  

r e q u i r e m e n t s  o f  t h e  s t a t u t e  are  s a t i s f i e d ,  t h e  p a r t i e s  are f r e e  t o  

c o n t r a c t  b e t w e e n  t h e m s e l v e s  a s  t o  a n y  a d d i t i o n a l  r e s p o n s i b i l i t y .  I n  

c o n t r a s t ,  t h e  T h i r d  D i s t r i c t  h a s  emphas i zed  t h e  b i n d i n g  e f f e c t  o f  t h e  

p r o v i s i o n s  o f  t h e  r e s p e c t i v e  p o l i c i e s  o f  t h e  l e s s o r  and  t h e  

l e s s e e - d r i v e r  . 
Two F o u r t h  D i s t r i c t  cases, E x e c u t i v e  C a r  a n d  T r u c k  L e a s i n g  

I n c .  v .  D e S e r i o ,  10 FLW 1102  ( F l a .  4 t h  DCA May 1, 1 9 8 5 )  and  C h i c a q o  

I n s u r a n c e  Co. v .  Soucy ,  9  FLW 2485 ( F l a .  4 t h  DCA Nov. 28 ,  19841 ,  h o l d  

t h a t  t h e  l e s s o r ' s  p r i m a r y  c o v e r a g e  i s  l i m i t e d  by  s t a t u t e  t o  $10 ,000 ,  

and  t h e  a c t i v e  t o r t f e a s o r ' s  carrier s h o u l d  p r o v i d e  t h e  s e c o n d  l a y e r  o f  

c o v e r a g e .  T h e s e  h o l d i n g s  t h u s  c o n f l i c t  w i t h  t h e  i n s t a n t  case wh ich  

o p i n e s  t h e r e  i s  n o  r e a s o n  f o r  c o n f i n i n g  t h e  l e s s o r ' s  p r i m a r y  c o v e r a g e  

t o  t h e  $10,000 s t a t u t o r y  minimum. I n  a d d i t i o n ,  t h e  i n s t a n t  case i g n o r e s  



t h e  common l a w  l e g a l  p r i n c i p l e  e s p o u s e d  i n  D e S e r i o  a n d  ( a n d  

V a l u e  Rent-A-Car as w e l l )  t h a t  t h e  o n e  who i s  n e g l i g e n t  i s  r e s p o n s i b l e  

f o r  payment ,  and  t h e  p a r t y  who i s  o n l y  v i c a r i o u s l y  l i a b l e  i s  e n t i t l e d  

t o  i n d e m n i f i c a t i o n  f r o m  t h e  a c t i v e  t o r t f e a s o r .  T h i s  p r i n c i p l e  i s  enun-  

c i a t e d  i n  I n s u r a n c e  Company of  N o r t h  A m e r i c a  v .  A v i s  Rent-A-Car Sys t em,  

I n c . ,  348 So2d 1149 ( F l a .  19771 ,  t h e r e b y  a l s o  e s t a b l i s h i n g  a c o n f l i c t  -- 
be tween  t h i s  C o u r t  and  t h e  T h i r d  D i s t r i c t  on t h e  same r u l e  o f  l a w .  

CONCLUSION 

I t  i s  a b u n d a n t l y  clear t h a t  t h e  i n s t a n t  d e c i s i o n  o f  t h e  

T h i r d  D i s t r i c t  C o u r t  of  Appea l  e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  

numerous  a p p e l l a t e  d e c i s i o n s .  B e c a u s e  t h e  s t a t e  o f  t h e  l a w  i n  t h i s  

area i s  " d e c i d e d l y  non-un i form" ,  p e t i t i o n e r  u r g e s  t h i s  C o u r t  t o  a c c e p t  

j u r i s d i c t i o n  o f  t h i s  case, a n d  t o  e n t e r t a i n  t h i s  case on i t s  merits. 

R e s p e c t f u l l y  s u b m i t t e d ,  

THOMPSON AND ASSOCIATES LTD. 
S u i t e  516 ,  I ng raham B u i l d i n g  
25  S .  E. 2nd Avenue 
M i a m i ,  F l o r i d a  33131  
T e l e p h o n e  ( 3 0 5 )  373-7611 

BY: 
SUSAN MINOR 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  correct copy  o f  t h e  

f o r e g o i n g  B r i e f  of  P e t i t i o n e r  o n  J u r i s d i c t i o n  w a s  f u r n i s h e d  by  m a i l  t o  

R. FRED LEWIS, ESQ., M a g i l l ,  Re id  & Lewis ,  P.A., A t t o r n e y s  f o r  

C o l e / S t a t e  Farm, S u i t e  730 - Ing raham B u i l d i n g ,  25 S. E. Second Avenue,  

a 
M i a m i ,  F l o r i d a  33131  o n  t h i s  27 d a y  o f  J u n e ,  1985.  

THOMPSON AND ASSOCIATES, LTD. 
S u i t e  516 Ingraham B u i l d i n g  
2 5  S .  E. 2nd Avenue 
M i a m i ,  F l o r i d a  33131  
( 3 0 5 )  373-7611 

BY:, &- 
S u s a n  Minor 


