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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  SOUTHEASTERN FIDELITY INSURANCE COMPANY, was 

p l a i n t i f f  i n  t h e  t r i a l  c o u r t  and a p p e l l e e  on a p p e a l .  Respondents ,  

MARK COLE and STATE FARM MUTUAL INSURANCE COMPANY, were d e f e n d a n t s  

i n  t h e  t r i a l  c o u r t  and a p p e l l a n t s  on  a p p e a l .  P a r t i e s  w i l l  b e  

r e f e r r e d  t o  i n  t h i s  b r i e f  a s  t h e y  a p p e a r  b e f o r e  t h i s  Cour t .  The 

symbol "A" fo l lowed  by a number w i l l  c o n s t i t u t e  a page  r e f e r e n c e  

t o  t h e  appendix  b e i n g  f i l e d  w i t h  t h i s  b r i e f ,  s a i d  append ix  con- 

s i s t i n g  o f :  a conformed copy o f  t h e  d e c i s i o n  of  t h e  T h i r d  Di s t r i c t  

C o u r t  of Appeal 4 1 ; t h e  SOUTHEASTERN au tomobi le  l i a b i l i t y  

i n s u r a n c e  p o l i c y  i s s u e d  t o  I n t e r a m e r i c a n  Car  R e n t a l ,  I n c .  

(A.5-21) ; t h e  S t a t e  Farm s t a n d a r d  au tomobi le  p o l i c y  i n s u r i n g  MARK 

a COLE (A.22-30) ; t h e  r e n t a l  agreement  e n t e r e d  i n t o  by Hol iday 

Rent-A-Car and MARK COLE (A.31-33). The symbol "R"  fo l lowed  by a 

page  number w i l l  c o n s t i t u t e  a page  r e f e r e n c e  t o  t h e  Record-On- 

Appeal.  A l l  emphasis  s u p p l i e d  u n l e s s  o t h e r w i s e  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

On Sep t ember  8 ,  1980 ,  p e t i t i o n e r ' s  i n s u r e d ,  I n t e r -  

a m e r i c a n  C a r  R e n t a l ,  I n c . ,  d /b / a  H o l i d a y  Rent-A-Car, l e a s e d  a car 

t o  MARK COLE, a C a n a d i a n  c i t i z e n ,  who w a s  i n s u r e d  by  a s t a n d a r d  

STATE FARM a u t o m o b i l e  p o l i c y  i s s u e d  i n  O n t a r i o .  W h i l e  d r i v i n g  t h e  

l e a s e d  v e h i c l e ,  MR. COLE w a s  i n v o l v e d  i n  a n  a c c i d e n t .  

(R .92-126) .  

The  i n s u r a n c e  p o l i c y  i s s u e d  b y  p e t i t i o n e r ,  SOUTHEASTERN, 

p r o v i d e d  $300,000 o f  l i a b i l i t y  i n s u r a n c e  c o v e r a g e  f o r  t h e  car 

r e n t a l  company a n d ,  a s  a d d i t i o n a l  i n s u r e d s ,  t h e  i n d i v i d u a l  o p e r a -  

t o r s  o f  i t s  v e h i c l e s .  ( A . 8 , 1 0 ) .  

However, t h e  r e n t a l  a g r e e m e n t  e n t e r e d  i n t o  b e t w e e n  

H o l i d a y  Rent-A-Car a n d  Mark C o l e  s t a t e d  t h a t  C o l e  would b e  p ro -  

v i d e d  i n s u r a n c e  c o v e r a g e  u n d e r  SOUTHEASTERN'S p o l i c y  e q u a l  t o  t h e  

l i a b i l i t y  l i m i t s  r e q u i r e d  t o  s a t i s f y  F l o r i d a ' s  f i n a n c i a l  r e s p o n s i -  

b i l i t y  motor v e h i c l e  laws " o n l y  i f  n o  o t h e r  v a l i d  and  c o l l e c t a b l e  

i n s u r a n c e ,  w h e t h e r  p r i m a r y ,  excess or c o n t i n g e n t  i s  a v a i l a b l e  t o  

R e n t e r . "  (A .32 ) .  

P e t i t i o n e r  s u e d  r e s p o n d e n t s  f o r  a d e c l a r a t o r y  judgment  

t h a t  STATE FARM s h o u l d  p r o v i d e  p r i m a r y  l i a b i l i t y  c o v e r a g e  f o r  t h e  

a c c i d e n t .  ( R .  1 -26)  . S i n c e ,  however ,  t h e  SOUTHEASTERN p o l i c y  a n d  

t h e  r e n t a l  a g r e e m e n t  d i d  n o t  s u f f i c i e n t l y  comply  w i t h  t h e  r e q u i r e -  

m e n t s  o f  S e c t i o n  627.7263,  F l o r i d a  S t a t u t e s  (19791 ,  t h e  t r i a l  

c o u r t  summar i l y  h e l d ,  a n d  p e t i t i o n e r  c o n c e d e d ,  t h a t  SOUTHEASTERN 

i s  r e q u i r e d  t o  p r o v i d e  p r i m a r y  c o v e r a g e  f o r  t h e  f i r s t  $10 ,000  o f  

l i a b i l i t y  i n s u r a n c e .  ( R . 3 0 9 ) .  



Moreover ,  by t h e  same O r d e r  d a t e d  May 1 7 ,  1984 ,  

g r a n t i n g  summary judgment  i n  f a v o r  o f  p e t i t i o n e r ,  t h e  H o n o r a b l e  

R i c h a r d  S. H ickey ,  J u d g e  o f  t h e  C i r c u i t  C o u r t  o f  t h e  E l e v e n t h  

J u d i c i a l  C i r c u i t  i n  a n d  f o r  Dade Coun ty ,  F l o r i d a ,  r u l e d  t h a t  

a l t h o u g h  SOUTHEASTERN m u s t  p r o v i d e  t h e  f i r s t  $10 ,000  a s  r e q u i r e d  

by s t a t u t e ,  S t a t e  Farm m u s t  p r o v i d e  a n y  a n d  a l l  e x c e s s  o r  

s e c o n d a r y  i n s u r a n c e  c o v e r a g e  wh ich  may b e  r e q u i r e d  o v e r  a n d  a b o v e  

t h e  $10,000 c o v e r a g e  p r o v i d e d  by SOUTHEASTERN. (R .309 ) .  

R e s p o n d e n t s  f i l e d  a n  a p p e a l  i n  t h e  D i s t r i c t  C o u r t  o f  

A p p e a l ,  T h i r d  D i s t r i c t  ( R .  307 , c o n t e n d i n g  t h a t  SOUTHEASTERN 

s h o u l d  b e  r e s p o n s i b l e  f o r  p r o v i d i n g  p r i m a r y  i n s u r a n c e  c o v e r a g e  u p  

t o  t h e  l i m i t s  o f  i t s  l i a b i l i t y  p o l i c y ,  a n d  STATE FARM s h o u l d  b e  

o b l i g a t e d  o n l y  t o  p r o v i d e  e x c e s s  c o v e r a g e  t h e r e a f t e r .  

P e t i t i o n e r  a n s w e r e d  t h a t  SOUTHEASTERN i s  o b l i g a t e d  o n l y  

t o  t h e  e x t e n t  r e q u i r e d  by  S e c t i o n  627.7263,  F l o r i d a  S t a t u t e s ,  a n d  

t h a t  t h e  p a r t i e s  had c o n t r a c t e d  t o  s h i f t  c o v e r a g e  i n  e x c e s s  o f  t h e  

s t a t u t o r y  l i m i t s  t o  t h e  lessee's car r ier ,  STATE FARM. 

I n  a t w o  t o  o n e  d e c i s i o n  r e n d e r e d  May 28 ,  1985 ,  t h e  

T h i r d  D i s t r i c t  C o u r t  o f  Appea l  a g r e e d  w i t h  STATE FARM'S c o n t e n -  

t i o n ,  f i n d i n g  t h a t  t h e  SOUTHEASTERN p o l i c y  p r o v i d e s  p r i m a r y  

c o v e r a g e  t o  t h e  e x t e n t  o f  i t s  l i a b i l i t y  l i m i t s .  A - 4 .  C o l e  v. 

S o u t h e a s t e r n  F i d e l i t y  I n s u r a n c e  Company, 469 So. 2d 9  25  ( F l a .  3d 

DCA 1 9 8 5 ) .  The  m a j o r i t y  o p i n i o n  i s  a u t h o r e d  by  C h i e f  J u d g e  A l a n  

Schwar t z  , J u d g e  W i l k i e  F e r g u s o n  c o n c u r r i n g .  J u d g e  James J o r g e n s o n  

d i s s e n t e d ,  and  would a f f i r m  t h e  lower c o u r t ' s  judgment .  

The T h i r d  D i s t r i c t  h e l d  t h a t  SOUTHEASTERN'S a n d  STATE 

FARM'S p o l i c i e s  " s t a t e  t h a t  t h e y  are  e x c e s s  p o l i c i e s  o n l y  as t o  



non-owned v e h i c l e s  w i t h  t h e  r e s u l t  t h a t  t h e  v e h i c l e  o w n e r ' s  

p o l i c y  p r o v i d e s  p r i m a r y  a n d  t h e  d r i v e r ' s  o n l y  excess o r  s e c o n d a r y  

c o v e r a g e "  . . . a n d  " [ s l i n c e  t h e r e  i s  n o  s t a t u t o r y  o r  c o n t r a c t u a l  

r e a s o n  f o r  c o n f i n i n g  t h e  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  t o  t h e  

$10 ,000  s t a t u t o r y  r e q u i r e m e n t ,  o r  t o  a n y  l i m i t s  o t h e r  t h a n  t h o s e  

s t a t e d  i n  t h e  o w n e r ' s  p o l i c y ,  w e  d i r e c t  t h a t ,  o n  remand, Sou th -  

e a s t e r n ' s  c o v e r a g e  b e  d e c l a r e d  t o  b e  p r i m a r y  t o  t h e  f u l l  e x t e n t  o f  

i t s  l i a b i l i t y  l i m i t s .  " (A.3) 

I n  h i s  d i s s e n t ,  J u d g e  J o r g e n s o n  states: 

"I would a g r e e  w i t h  t h e  c o u r t  b u t  f o r  t h e  
clear l a n g u a g e  o f  s e c t i o n  6 2 7 . 7 2 6 3 ( 1 ) ,  F l o r i d a  
S t a t u t e s  (19831 ,  which  s tates ' [ s l u c h  
i n s u r a n c e  s h a l l  b e  p r i m a r y  f o r  t h e  l i m i t s  o f  
l i a b i l i t y  a n d  p e r s o n a l  i n j u r y  p r o t e c t i o n  
c o v e r a g e  - as r e q u i r e d  by  ss. 3 2 4 . 0 2 1 ( 7 )  a n d  
627 .736 '  ( e m p h a s i s  a d d e d )  . S e e  R e l i a n c e  
I n s u r a n c e  Co. v. Mary land  C a s u a l t y  Co., 453  
So. 2d 854  ( F l a .  4 t h  DCA 1 9 8 4 ) .  

I would a f f i r m  t h e  Judgemen t  be low."  
( A . 4 ) .  

P e t i t i o n e r  i n v o k e d  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  

t h i s  C o u r t  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

Appea l  o n  t h e  g r o u n d  t h a t  t h e  d e c i s i o n  e x p r e s s l y  a n d  d i r e c t l y  

c o n f l i c t s  w i t h  d e c i s i o n s  o f  t h i s  C o u r t  and  o t h e r  D i s t r i c t  C o u r t s  

o f  Appea l  o n  t h e  same q u e s t i o n  o f  l a w .  

On O c t o b e r  30,  1 9 8 5 ,  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n .  

T h i s  b r i e f  o f  p e t i t i o n e r  o n  t h e  merits o f  t h i s  c a u s e  f o l l o w s .  



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r ,  SOUTHEASTERN FIDELITY INSURANCE COMPANY, 

i n s u r e s  t h e  o w n e r / l e s s o r  o f  a r e n t a l  v e h i c l e .  Responden t ,  STATE 

FARM MUTUAL INSURANCE COMPANY, i n s u r e s  t h e  lessee, r e s p o n d e n t  MARK 

COLE. The  lessee was i n v o l v e d  i n  a n  a c c i d e n t  w h i l e  o p e r a t i n g  t h e  

r e n t e d  v e h i c l e .  H e  i s  t h e  a c t i v e l y  n e g l i g e n t  t o r t f e a s o r  a n d  t h e  

lessor i s  o n l y  v i c a r i o u s l y  l i a b l e .  

P e t i t i o n e r  c o n c e d e s  t h a t  i t  mus t  p r o v i d e  t h e  f i r s t  

$10 ,000  o f  l i a b i l i t y  c o v e r a g e  p u r s u a n t  t o  S e c t i o n  627.7263,  

F l o r i d a  S t a t u t e s .  P e t i t i o n e r  c o n t e n d s ,  however ,  t h a t  i t s  p o l i c y  

i s  p r i m a r y  o n l y  u p  t o  t h a t  $10 ,000  amount ,  a n d  t h a t  r e s p o n d e n t ,  

STATE FARM, mus t  p r o v i d e  t h e  s e c o n d a r y  c o v e r a g e .  

P e t i t i o n e r  i s  e n t i t l e d  t o  f o l l o w  STATE FARM i n  c o v e r a g e  

( a f t e r  t h e  $10 ,000  s t a t u t o r y  amount  h a s  b e e n  s a t i s f i e d  by  p e t i -  

t i o n e r )  b e c a u s e  p e t i t i o n e r  i s  o n l y  v i c a r i o u s l y  l i a b l e  a n d  e n t i t l e d  

t o  i n d e m n i t y ,  a n d  r e s p o n d e n t ,  STATE FARM, i s  t h e  i n s u r e r  o f  t h e  

a c t i v e l y  n e g l i g e n t  p a r t y .  

P e t i t i o n e r  i s  e n t i t l e d  t o  i n d e m n i t y  b e c a u s e  t h e  r e n t a l  

a g r e e m e n t  b e t w e e n  lessor a n d  lessee s p e c i f i c a l l y  i n c o r p o r a t e s  t h e  

SOUTHEASTERN i n s u r a n c e  p o l i c y  a n d ,  m o s t  s i g n i f i c a n t l y ,  c o n t a i n s  a n  

e s c a p e  c l a u s e  r e l i e v i n g  SOUTHEASTERN f r o m  i n s u r a n c e  c o v e r a g e  o f  

t h e  lessee. The  r e n t a l  a g r e e m e n t  a l s o  c o n t a i n s  a n  i n d e m n i f i c a t i o n  

a g r e e m e n t  which  s h i f t s  r e s p o n s i b i l i t y  f o r  l o s s  t o  t h e  lessee. 



I S S U E  PRESENTED FOR REVIEW 

WHETHER THE T R I A L  COURT ERRED I N  
AWARDING SUMMARY JUDGMENT I N  FAVOR 
OF P E T I T I O N E R ,  SOUTHEASTERN F I D E L I T Y  
INSURANCE COMPANY, AND ORDERING THAT 
P E T I T I O N E R  PROVIDE PRIMARY INSURANCE 
COVERAGE ONLY UP TO THE $ 1 0 , 0 0 0  
MINIMUM AMOUNT REQUIRED BY THE 
FLORIDA FINANCIAL R E S P O N S I B I L I T Y  
LAW, AND THAT RESPONDENT, STATE FARM 
MUTUAL INSURANCE COMPANY, PROVIDE 
ALL SECONDARY INSURANCE COVERAGE, 
WHERE P E T I T I O N E R ' S  INSURED, THE 
OWNER/LESSOR, I S  ONLY VICARIOUSLY 
LIABLE AND THEREFORE ENTITLED TO 
FOLLOW STATE FARM, THE INSURER O F  
RESPONDENT MARK COLE, THE ACTIVELY 
NEGLIGENT PARTY? 



ARGUMENT 

THE TRIAL COURT DID NOT ERR I N  
AWARDING SUMMARY JUDGMENT I N  FAVOR 
OF PETITIONER, SOUTHEASTERN FIDELITY 
INSURANCE COMPANY, AND ORDERING THAT 
PETITIONER PROVIDE PRIMARY INSURANCE 
COVERAGE ONLY UP TO THE $ 1 0 , 0 0 0  
M I N I M U M  AMOUNT REQUIRED BY THE 
FLORIDA FINANCIAL RESPONSIBILITY 
LAW, AND THAT RESPONDENT, STATE FARM 
MUTUAL INSURANCE COMPANY, PROVIDE 
ALL SECONDARY INSURANCE COVERAGE, 
WHERE PETITIONER'S INSURED, THE 
OWNER/LESSOR, I S  ONLY VICARIOUSLY 
LIABLE AND THEREFORE ENTITLED TO 
FOLLOW STATE FARM, THE INSURER OF 
RESPONDENT, MARK COLE, THE ACTIVELY 
NEGLIGENT PARTY. 

I n  M a r y l a n d  C a s u a l t y ,  Co. v. R e l i a n c e  I n s u r a n c e  Co . ,  

1 0  F.L.W. 612  ( F l a .  Nov. 2 7 ,  1 9 8 5 1 ,  t h i s  C o u r t  decided t h a t  t h e  

p l a i n  m e a n i n g  o f  S e c t i o n  6 2 7 . 7 2 6 3 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  i n  c o n -  

j u n c t i o n  w i t h  t h e  r e q u i r e m e n t s  o f  S e c t i o n s  3 2 4 . 0 2 1 ( 7 )  a n d  6 2 7 . 7 3 6 ,  

F l o r i d a  S t a t u t e s ,  m a n d a t e s  a f i n d i n g  t h a t  i n  t h o s e  s i t u a t i o n s  

w h e r e  t h e  lessor o f  a motor v e h i c l e  h a s  f a i l e d  t o  s h i f t  t h e  b u r d e n  

o f  p r i m a r y  i n s u r a n c e  c o v e r a g e  t o  t h e  lessee, t h e  lessor's i n s u r -  

a n c e  p o l i c y  o n l y  p r o v i d e s  p r i m a r y  i n s u r a n c e  c o v e r a g e  f o r  t h e  f i r s t  

$ 1 0 , 0 0 0 ,  r e g a r d l e s s  o f  t h e  a m o u n t  o f  t h e  p o l i c y  i s s u e d  b y  t h e  

lessor's carrier.  

I n  t h e  case sub  j u d i c e ,  it i s  submi t t ed  t h a t  p e t i t i o n e r ,  

SOUTHEASTERN FIDELITY INSURANCE COMPANY ( h e r e i n a f t e r  SOUTHEAST- 

ERN),  i s  r e s p o n s i b l e  o n l y  f o r  t h e  f i r s t  $ 1 0 , 0 0 0  o f  c o v e r a g e  a n d  

t h a t  lessee's carrier,  r e s p o n d e n t  STATE FARM MUTUAL INSURANCE 

COMPANY ( h e r e i n a f t e r  STATE FARM), i s  r e s p o n s i b l e  f o r  c o v e r a g e  i n  

excess o f  t h a t  a m o u n t .  



I n  A l l s t a t e  I n s u r a n c e  C o .  v .  F o w l e r ,  10  F.L.W. 610 

( F l a .  Nov. 27,  1 9 8 5 ) ,  t h i s  C o u r t  e x p l a i n e d  t h a t  o n c e  t h e  s t a t u t o r -  

i l y  r e q u i r e d  minimum amount  o f  $10 ,000  h a s  b e e n  s a t i s f i e d ,  t h e  

i n s u r e r  o f  t h e  p a r t y  who i s  o n l y  v i c a r i o u s l y  l i a b l e  and  e n t i t l e d  

t o  i n d e m n i t y  i s  e n t i t l e d  t o  f o l l o w  t h e  i n s u r e r  o f  t h e  a c t i v e l y  

n e g l i g e n t  p a r t y ,  a s  a matter of law.  Accord ,  Mary land  C a s u a l t y  

C o .  v .  R e l i a n c e  I n s u r a n c e  C o . ,  s u p r a ;  M e t r o p o l i t a n  P r o p e r t y  a n d  

L i f e  I n s u r a n c e  Co .  v. C h i c a g o  I n s u r a n c e  C o . ,  10 F.L.W. 614 ( F l a .  

Nov. 27,  1 9 8 5 ) .  The r i g h t  t o  i n d e m n i t y  d o e s  n o t  e x i s t  i f  t h e  

i n s u r e r  o f  t h e  v i c a r i o u s l y  l i a b l e  p a r t y  i n s u r e s  t h e  a c t i v e l y  neg- 

l i g e n t  p a r t y  a s  a n  a d d i t i o n a l  i n s u r e d .  F o w l e r ,  s u p r a ;  R e l i a n c e ,  

s u p r a ;  C h i c a g o ,  s u p r a .  

I n  t h e  i n s t a n t  case, SOUTHEASTERN d o e s  i n s u r e  a p a r t y  

e who i s  o n l y  v i c a r i o u s l y  l i a b l e  b e c a u s e  it  i s s u e d  a p o l i c y  t o  t h e  

r e n t a l  car company, t h e  owner  o f  t h e  v e h i c l e .  R e l i a n c e ,  s u p r a  a t  

613; -- see a lso ,  Morse A u t o  R e n t a l s ,  I n c .  v. Lewi s ,  1 6 1  So.2d 235 

( F l a .  3d DCA 1 9 6 4 ) .  Moreover ,  SOUTHEASTERN i s  e n t i t l e d  t o  indem- 

n i t y  f r o m  STATE FARM, t h e  i n s u r e r  o f  t h e  a c t i v e l y  n e g l i g e n t  

t o r t f  easor, MARK COLE, b e c a u s e  SOUTHEASTERN'S p o l i c y  a s  i n c o r p o r -  

a t e d  i n  t h e  r e n t a l  a g r e e m e n t  d o e s  n o t  c o v e r  MR COLE. 

A 1  t hough  SOUTHEASTERN'S p o l i c y  d o e s  i n c l u d e  a s  ad -  

d i  t i o n a l  i n s u r e d s  t h o s e  p e r s o n s  u s i n g  t h e  named i n s u r e d ' s  a u t o -  

m o b i l e ,  ( A . 8 ) ,  t h e  r e n t a l  a g r e e m e n t  e n t e r e d  i n t o  be tween  t h e  

lessor, H o l i d a y  Rent-A-Car Sys t em,  a n d  t h e  lessee, MARK COLE, 

wh ich  s p e c i f i c a l l y  i n c o r p o r a t e s  t h e  SOUTHEASTERN p o l i c y  a n d  makes  

i t  a p a r t  o f  t h e  r e n t a l  a g r e e m e n t ,  (A.321, p r o v i d e s  t h a t  t h e  



p o l i c y  c o v e r s  t h e  lessee " o n l y  i f  no o t h e r  v a l i d  and 

c o l l e c t a b l e  [ s i c ]  i n s u r a n c e ,  whether  pr imary ,  e x c e s s  o r  c o n t i n g e n t  

i s  a v a i l -  a b l e  t o  R e n t e r . "  (A.32).  The p e r t i n e n t  p o r t i o n  of  t h e  

r e n t a l  agreement  r e a d s  a s  f o l l o w s :  

115 . INSURANCE: V e h i c l e  i s  covered  by a n  
au tomobi le  l i a b i l i t y  i n s u r a n c e  p o l i c y ,  a  copy 
of  which i s  a v a i l a b l e  f o r  i n s p e c t i o n  . . . 
S a i d  p o l i c y  p r o v i d e s  c o v e r a g e  and l i m i t s  of 
l i a b i l i t y  a t  l e a s t  e q u a l  t o  t h e  l i a b i l i t y  
c o v e r a g e  and l i m i t s  o f  l i a b i l i t y  r e q u i r e d  of  
t h e  o p e r a t o r  t o  s a t i s f y  t h i s  s t a t e ' s  f i n a n c i a l  
r e s p o n s i b i l i t y  motor v e h i c l e  l aws ,  b u t  o n l y  i f  
no o t h e r  v a l i d  and c o l l e c t a b l e  i n s u r a n c e ,  
whether  p r imary ,  e x c e s s  o r  c o n t i n g e n t ,  i s  
a v a i l a b l e  t o  Ren te r .  R e n t e r .  b e i n a  a n  a s s u r e d  
under  s a i d  p o l i c y ,  a g r e e s  t b  compiy w i t h  and 
t o  b e  bound by a l l  t h e  terms, c o n d i t i o n s ,  
l i m i t a t i o n s  and r e s t r i c t i o n s  o f  s a i d  p o l i c y ,  
which a r e  hereby i n c o r p o r a t e d  by r e f e r e n c e  
h e r e i n  and made a  p a r t  of  t h e  r e n t a l  
agreement  a s  i f  set f o r t h  i n  l e n g t h  i n c l u d i n g  
t h o s e  terms, c o n d i t i o n s ,  l i m i t a t i o n s  and 
r e s t r i c t i o n s  of  which no s p e c i f i c  ment ion  i s  
made h e r e i n  . . ." . 

(A.32).  

Thus, t h e  p o l i c y ,  a s  i n c o r p o r a t e d  i n  t h e  r e n t a l  

agreement ,  d o e s  c o n t a i n  a  v a l i d  "escape  c l a u s e "  which r e l i e v e s  

SOUTHEASTERN from coverage  of  lessee COLE, t h e  a c t i v e  t o r t -  

f  e a s o r . R e l i a n c e ,  s u p r a  a t  613. -- S e e  a l s o ,  - A l l s t a t e  I n s u r a n c e  

Company of Canada v. Value Rent-A-Car of F l o r i d a ,  I n c . ,  463 So.2d 

320 ( F l a .  5 t h  DCA 19851, where in  t h e  d i s t r i c t  c o u r t  found t h a t  

a l t h o u g h  l e s s o r ' s  i n s u r a n c e  p o l i c y  c o n t a i n e d  no p r o v i s i o n s  

i n t e n d e d  t o  r e d u c e  t h e  l i m i t s  p rov ided  f o r  t h e  lessee 's  b e n e f i t ,  



t h e  l e s s o r  i n  i t s  r e n t a l  a g r e e m e n t  w i t h  lessee e f f e c t i v e l y  s h i f t e d  

p r i m a r y  c o v e r a g e  t o  t h e  lessee. 

I n  a d d i t i o n  t o  t h e  e s c a p e  c l a u s e ,  t h e  H o l i d a y / C o l e  

r e n t a l  a g r e e m e n t  c o n t a i n s  a p a r a g r a p h  r e q u i r i n g  t h e  lessee t o  

" i n d e m n i f y  a n d  h o l d  h a r m l e s s  l e s s o r  f r o m  a n d  a g a i n s t  a n y  a n d  a l l  

l o s s e s ,  l i a b i l i t i e s ,  damages ,  i n j u r i e s ,  claims, demands,  c o s t s  

a n d  e x p e n s e s  a r i s i n g  o u t  o f  t h e  u s e  o r  p o s s e s s i o n  o f  t h e  v e h i c l e  . 
11 . . (A .32 ) .  

By t h i s  i n d e m n i f i c a t i o n  p r o v i s i o n ,  t h e  p a r t i e s  h a v e  

c o n t r a c t e d  t o  s h i f t  t h e  b u r d e n  o f  l o s s  t o  t h e  lessee, a n  a g r e e m e n t  

wh ich  t h e  p a r t i e s  are  f r e e  t o  u n d e r t a k e .  E x e c u t i v e  C a r  & T r u c k  

L e a s i n q  v.  D e S e r i o ,  470 So.2d 2 1  ( F l a .  4 t h  DCA 1 9 8 5 ) ;  A l l s t a t e  

I n s u r a n c e  Company o f  Canada v .  V a l u e  Rent-A-Car o f  F l o r i d a ,  s u p r a ;  

P a t t o n  v .  L i n d o ' s  Rent-A-Car, I n c . ,  415 So.2d 43 ( f l a .  2d DCA 

1 9 8 2 ) .  -- S e e  a l s o ,  I n s u r a n c e  Company o f  N o r t h  A m e r i c a  v .  A v i s  

Rent-A-Car Sys t em,  I n c . ,  348 So.2d 1149 ( F l a .  1 9 7 7 ) .  

T h e r e f o r e ,  SOUTHEASTERN, a s  i n s u r e r  o f  t h e  p a r t y  who i s  

o n l y  v i c a r i o u s l y  l i a b l e ,  a n d  e n t i t l e d  t o  i n d e m n i t y ,  i s  q u a l i f i e d  

t o  f o l l o w  t h e  c o v e r a g e  p r o v i d e d  by STATE FARM, t h e  i n s u r e r  o f  t h e  

a c t i v e l y  n e g l i g e n t  t o r t f  e a s o r .  Mary land  C a s u a l t y  Co. v .  R e l i a n c e  

I n s u r a n c e  Co., s u p r a ;  A l l s t a t e  I n s u r a n c e  Co .  v .  F o w l e r ,  s u p r a ;  

M e t r o p o l i t a n  P r o p e r t y  a n d  L i f e  I n s u r a n c e  Co. v .  C h i c a q o  I n s u r a n c e  

CO. ,  s u p r a .  



CONCLUSION 

Based upon t h e  f o r e g o i n g  r e a s o n s  and  c i t a t i o n s  o f  

a u t h o r i t y ,  p e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  q u a s h  

t h e  d e c i s i o n  o f  t h e  T h i r d  Dis t r i c t  C o u r t  of  Appea l  a n d  t o  r e i n -  

s t a te  t h e  judgment o f  t h e  t r i a l  c o u r t .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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