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PREFACE 
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STATEMENT OF THE CASE AND FACTS 

T h i s  a p p e a l  a r o s e  f rom a c i v i l  n e g l i g e n c e  case b r o u g h t  b y  

LaConcorde t o  r e c o v e r  t h e  l i q u i d a t e d  damages it i n c u r r e d  a s  a 

r e s u l t  o f  t h e  c r a s h  o f  ~ n t e r n a t i o n a l ' s  a i r c r a f t .  (R.1-4) On 

F e b r u a r y  24,  1978 ,  t h e  I n t e r n a t i o n a l  a i r c r a f t  c r a s h e d  o n  i ts  

f i r s t  f l i g h t  a f t e r  h a v i n g  b e e n  r e p a i r e d  i n  A i r t e c h ' s  m a i n t e n a n c e  

f a c i l i t y .  (R.1-4, 606-616) LaConcorde,  t h e  i n s u r e r  of 

I n t e r n a t i o n a l ' s  a i r c r a f t ,  p a i d  I n t e r n a t i o n a l  f o r  t h e  damage t o  

t h e  a i r c r a f t  r e s u l t i n g  f rom t h e  c r a s h .  LaConcorde,  t h e n  b r o u g h t  

a s u b r o g a t i o n  a c t i o n  i n  Dade County  C i r c u i t  C o u r t  t o  r e c o v e r  

f rom A i r t e c h  t h e  l i q u i d a t e d  damages  it s u s t a i n e d  as  a r e s u l t  o f  

t h e  c r a s h .  The c a u s e  o f  a c t i o n  a g a i n s t  A i r t e c h  i n  t h i s  

s u b r o g a t i o n  a c t i o n  was b a s e d  o n  n e g l i g e n t  m a i n t e n a n c e  o r  r e p a i r  

o f  t h e  a i r c r a f t .  

The j u r y ' s  v e r d i c t :  

A. ) found  La  Concorde '  s damages  t o  be 
$135 ,514 .66 ;  and  

B. )  f ound  A i r t e c h  t o  be 100% n e g l i g e n t  i n  t h e  
c a u s e  o f  t h e  c r a s h .  [A. 1-21 

Based o n  t h e  j u r y  v e r d i c t ,  t h e  lower c o u r t  e n t e r e d  a 

F i n a l  Judgment  a g a i n s t  A i r t e c h  f o r  t h e  damages  awarded  

i n  t h e  j u r y  v e r d i c t .  I n  t h a t  F i n a l  Judgment,  t h e  lower 

c o u r t  i n c l u d e d  a n  award o f  p r e j u d g m e n t  i n t e r e s t  o n  t h e  

damages  awarded i n  t h e  v e r d i c t .  [A.3] 

A i r t e c h  f i l e d  a m o t i o n  t o  s t r i k e  p r e j u d g m e n t  

i n t e r e s t  [R.825-8261 and t h e  lower c o u r t  a f t e r  h e a r i n g  

a rgumen t  o f  c o u n s e l  e n t e r e d  a n  O r d e r  d e l e t i n g  t h e  award  
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o f  p r e j u d g m e n t  i n t e r e s t  f r o m  t h e  F i n a l  ~ u d g m e n t  [A. 41 

b a s e d  o n  p r i o r  o p i n i o n s  i n  t h e  T h i r d  Distr ic t  C o u r t  o f  

A p p e a l  t h a t  p r e j u d g m e n t  i n t e r e s t  m u s t  b e  awarded b y  t h e  

j u r y  i n  t h e i r  v e r d i c t .  

L a C o n c o r d e 1 s  c o u n s e l  a p p e a l e d  t h e  lower C o u r t ' s  

O r d e r  s t r i k i n g  p r e j u d g m e n t  i n t e r e s t  f r o m  t h e  F i n a l  

Judgment .  I n  a n  o p i n i o n  f i l e d  A p r i l  2 3 ,  1 9 8 5 ,  t h e  T h i r d  

Dis t r ic t  C o u r t  o f  A p p e a l  a f f i r m e d  t h e  O r d e r  o f  t h e  lower 

C o u r t  s t r i k i n g  p r e j u d g m e n t  i n t e r e s t .  [A. 5-11] 

The T h i r d  Dis t r ic t  C o u r t  o f  Appea l  i n  i ts 

w r i t t e n  o p i n i o n  s ta ted t h r e e  t i m e s  t h a t  i ts  d e c i s i o n  was 

based o n  t h e  f o l l o w i n g  h o l d i n g :  

" W e  d i s a g r e e  a n d  hold t h a t  p r e j u d g m e n t  i n t e r e s t  is 
a  q u e s t i o n  f o r  j u r y  d e t e r m i n a t i o n ;  . . . . [A. 61 

"The T h i r d  Dis t r ic t  C o u r t  o f  A p p e a l ,  h o w e v e r ,  
c o n s i d e r s  a n  award o f  p r e j u d g m e n t  i n t e r e s t  a 
q u e s t i o n  f o r  j u r y  d e t e r m i n a t i o n  w i t h o u t  r e g a r d  t o  
w h e t h e r  t h e  damages  are l i q u i d a t e d .  " [A. 71 

" I n  c o n c l u s i o n ,  w e  re i te ra te  o u r  p r e v i o u s  h o l d i n g  
t h a t  p r e j u d g m e n t  i n t e r e s t  is a n  e l e m e n t  o f  damages  
t o  be decided b y  t h e  j u r y  ... " [A. 91 

La C o n c o r d e ' s  c o u n s e l  t i m e l y  f i l e d  a Mot ion  f o r  R e h e a r i n g  

[A.12-161 a n d  was d e n i e d  a r e h e a r i n g  b y  t h e  T h i r d  Dis t r ic t  

[A. 171.  

LaConcorde  t i m e l y  f i l e d  i ts n o t i c e  t o  i n v o k e  t h i s  C o u r t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  o n  t h e  bas is  t h a t  t h e  d e c i s i o n  o f  t h e  

T h i r d  Dis t r ic t  C o u r t  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h e  

0 d e c i s i o n s  o f  t h e  F i r s t  Dis t r ic t  C o u r t  o f  A p p e a l  a n d  F o u r t h  
- 

Distr ic t  C o u r t  o f  A p p e a l  o n  t h e  same q u e s t i o n  o f  l a w .  



The F l o r i d a  Supreme C o u r t  o n  ~ u l y  3, 1985 ,  r e n d e r e d  i ts  

d e c i s i o n  i n  t h e  c a s e  of Argonaut  I n s u r a n c e  Company, e t  a l . ,  v. 

May Plumbing Company, N o r t h e r n  A s s u r a n c e  Company, Commercial 

Union I n s u r a n c e  Company and  Ch icago  I n s u r a n c e  Company, 474  So.2d 

212 ( F l a .  1985) .  [A. 18-21] I n  d e c i d i n g  Argonau t ,  s u p r a . ,  t h e  

F l o r i d a  Supreme C o u r t  h e l d :  

"Once a  v e r d i c t  h a s  l i q u i d a t e d  t h e  damages a s  of a  
d a t e  c e r t a i n ,  c o m p u t a t i o n  of p re judgmen t  i n t e r e s t  
is m e r e l y  a  m a t h e m a t i c a l  c o m p u t a t i o n .  T h e r e  is no  
' f i n d i n g  o f  f a c t 1  needed.  " 

The h o l d i n g  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  i n  i ts  

d e c i s i o n  i n  t h i s  c a s e  c u r r e n t l y  b e f o r e  t h i s  Honorab l e  C o u r t  is 

i n  d i r e c t  and c o m p l e t e  o p p o s i t i o n  t o  t h e  F l o r i d a  Supreme C o u r t ' s  

a h o l d i n g  on  t h e  l aw  i n  F l o r i d a  t h a t  t h e r e  is no f i n d i n g  o f  f a c t  

by  t h e  j u r y  needed  i n  award ing  p r e j u d g m e n t  i n t e r e s t .  



SUMMARY OF ARGUMENT 

The Circuit Court erroneously granted Airtech's Motion to 

Strike Prejudment Interest from the Final Judgment because the 

Court in the granting of that motion acted contrary to the 

Florida law on prejudgment interest. Under Florida law when a 

verdict liquidates damages on a Plaintiff's out-of-pocket, 

pecuniary losses, Plaintiff is entitled, as a matter of law, to 

prejudgment interest at the statutory rate from the date of that 

loss. 

The Third District Court of Appeal erroneously affirmed the 

Circuit Court's Order Striking Prejudgment Interest from the 

Final Judgment since the Third District affirmed the trial Court 

based on the theory that Florida law requires a jury/finder of 

fact determination on the question of prejudgment interest and 

as such, the trial Court can not award prejudgment interest when 

the question of prejudgment interest was not decided by a jury. 

The Order of the Circuit Coutt and the decision of the 

Third District to affirm the Circuit Court Order is antithetical 

to the Florida law on prejudgment interest which was succinctly 

stated in the recent Florida Supreme Court opinion in Argonaut 

Insurance Company, et al., v. May Plumbing Company, Northern 

Assurance Company, Commercial Union Insurance Company and 

Chicago Insurance Company, 474 SO. 2d 212 (Fla. 

Argonaut opinion held: 

"Once a verdict has liquidated damages of a date 
certain, computation of prejudgment interest is 
merely a mathematical computation. There is no 
'finding of fact1 needed. Thus, it is purely a 

6 
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ministerial duty of the Trial Judge or Clerk of the 
Court to add the appropriate amount of interest to 
the principal amount of damages awarded in the 
verdict. ' [A. 211 

Since the Order currently before this Court was 

based upon the Third District Court of Appeal's 

interpretation of the old law prior to the Florida 

Supreme Court's decision in Argonaut, supra., the 

Circuit Court Order Striking Prejudgment Interest from 

the Final Judgment and Third District Court of Appeal's 

ruling affirming the Circuit Court Order is erroneous 

and the Appellant/Petitioner is entitled to a reversal 

of those rulings, and a reversal of those rulings are 

mandated by the Argonaut opinion. Further, Appellant/ 

Petitioner is entitled to have its award of prejudgment 

interest reinstated in the original Final Judgment. 



ARGUMENT 

THE CIRCUIT COURT ERRED IN GRANTING THE MOTION TO 
STRIKE PREJUDGMENT INTEREST FROM THE FINAL JUDGMENT 
AND THE THIRD DISTRICT COURT OF APPEAL ERRED IN 
AFFIRMING THE TRIAL COURT ORDER ON THE HOLDING THAT 
PREJUDGMENT INTEREST IS ALLOWABLE ONLY IF THE 
JURY/FINDER OF FACT DECIDED THE QUESTION OF 
ENTITLEMENT TO PREJUDGMENT INTEREST. 

The Florida Supreme Court in a recent decision reaffirmed 

that there is no finding of fact needed as to prejudgment 

interest where the verdict liquidates damages on Plaintiff's 

out-of-pocket, pecuniary losses. (Emphasis added) The 

undersigned attorney for LaConcorde not only agrees with this 

Honorable Court's above holding, but has consistently argued 

that the above holding was the law in Florida as to prejudgment 

interest. 

The attorney for LaConcorde in opposition to Airtech's 

Motion to Strike Prejudment Interest, argued that the Circuit 

Court trial judge was correct in including prejudgment interest 

in the original Final Judgment. LaConcordels argument was based 

on the theory that prejudgment interest can be awarded by the 

trial Court and need not be submitted to the jury/finder of fact 

for determination. 

Further, the attorney for LaConcorde, when appealing to the 

~hird District Court of Appeal, the Order of the Circuit Court 

striking prejudgment interest from the original Final Judgment, 

argued that the Circuit Court was in error in striking 

prejudgment interest from the original Final Judgment since the 

question of prejudgment interest need not be submitted to the 



jury/finder of fact for determination and may be awarded by the 

Circuit Court. 

The attorney for Airtech in support of its Motion to Strike 

Prejudgment Interest from the Final Judgment argued to the 

Circuit Court that its inclusion of prejudgment interest in the 

Final Judgment was erroneous since the Third District Court of 

Appeal has ruled that the trial Court is without autharity ta 

grant prejudgment interest, unless the question of prejudgment 

interest was submitted to the jury for determination, and a 

determination by the jury in favor of prejudgment interest was 

set forth in the verdict. Based on this theory Airtech argued 

that the trial Court was without authority to include 

prejudgment interest in the Final Judgment in this case. 

The attorney for Airtech in its brief to the Third District 

Court of Appeal argued that the trial court was correct in 

striking prejudgment interest from the Final Judgment since the 

Circuit Court trial judge is without authority to award 

prejudgment interest where the question of prejudgment interest 

was not submitted to the jury for determination and the jury's 

determination was not evidenced by the verdict. Airtech's 

attorney further argued in his brief that the above theory was 

the current law in the Third District with reference to an award 

of prejudgment interest and as such, was the controlling law to 

be followed by the Third District Court of Appeal in deciding 

LaConcordels appeal. 

The Third District Court of Appeal filed its opinion April 

23, 1985 in LaConcordels appeal and Airtech's Cross-Appeal. The 



a T h i r d  Dis t r ic t  a s  p a r t  o f  its o p i n i o n  a f f i r m e d  t h e  C i r c u i t  

C o u r t ' s  O r d e r  which s t r u c k  p r e j u d g m e n t  i n t e r e s t  f rom t h e  F i n a l  

Judgment  and  t h r e e  t i m e s  i n  t h e  o p i n i o n ,  t h e  T h i r d  Dis t r ic t  h e l d  

a s  f o l l o w s :  

"We d i s a g r e e  and  h o l d  t h a t  p r e j u d g m e n t  i n t e r e s t  is 
a  q u e s t i o n  f o r  j u r y  d e t e r m i n a t i o n ;  . . . [A. 61 " 
(Emphas i s  a d d e d )  

'The T h i r d  D i s t r i c t  C o u r t  o f  Appea l ,  however ,  
c o n s i d e r s  a n  award  o f  p r e judgmen t  a q u e s t i o n  f o r  
i u r v  d e t e r m i n a t i o n  w i t h o u t  r e a a r d  t o  w h e t h e r  t h e  
hmages a r e  l i q u i d a t e d .  " [A. 71.  (Emphas i s  a d d e d )  

" I n  c o n c l u s i o n ,  w e  r e i t e r a t e  o u r  p r e v i o u s  h o l d i n g s  
t h a t  p r e j u d g m e n t  i n t e r e s t  is a n  e l e m e n t  o f  damage 
t o  be  d e c i d e d  by t h e  j u r y  . . . . " [A. 91 (Emphas i s  
a d d e d )  

Subsequen t  t o  t h e  T h i r d  D i s t r i c t  C o u r t ' s  o p i n i o n  f i l e d  i n  

a t h i s  m a t t e r  A p r i l  23,  1985 ,  and  t h e  l o d g i n g  of t h i s  a p p e a l  i n  

t h e  Supreme C o u r t ,  t h e  F l o r i d a  Supreme C o u r t  f i l e d  o n  J u l y  3, 

1985 ,  i ts o p i n i o n  i n  Argonaut  I n s u r a n c e  Company, e t  a l . ,  v. May 

p lumbing  Company, N o r t h e r n  A s s u r a n c e  Company, Commercial  Union 

I n s u r a n c e  Company a n d  Ch icago  I n s u r a n c e  Company, 474 So.2d 212 

( F l a .  1985) .  I n  its Argonaut  o p i n i o n ,  t h i s    on or able C o u r t  

s ta ted:  

"Once a  v e r d i c t  h a s  l i q u i d a t e d  t h e  damages a s  o f  a 
d a t e  c e r t a i n ,  c o m p u t a t i o n  o f  p r e j u d g m e n t  i n t e r e s t  
is m e r e l y  a m a t h e m a t i c a l  compu ta t i on .  T h e r e  is no  
' f i n d i n g  o f  f a c t 1  needed.  Thus,  it is p u r e l y  
a  m i n i s t e r i a l  d u t y  of  t h e  t r i a l  j u d g e  o r  C l e r k  o f  
t h e  C o u r t  t o  add  t h e  a p p r o p r i a t e  amount o f  i n t e r e s t  
t o  t h e  p r i n c i p a l  amount o f  t h e  damages awarded i n  
t h e  v e r d i c t .  ... I n  s h o r t ,  when a  v e r d i c t  l i q u i d a t e s  
damages on  a  P l a i n t i f f ' s  o u t - o f - p o c k e t , p e c u n i a r y  
losses, P l a i n t i f f  is e n t i t l e d ,  a s  a  m a t t e r  o f  l a w ,  
t o  p r e j u d g m e n t  i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  f rom 
t h e  date o f  t h a t  loss." [A. 211 

Based o n  t h e  C o u r t ' s  h o l d i n g  i n  Argonau t ,  

s u p r a , ,  t h a t  t h e r e  is no  " f i n d i n g  o f  f a c t w  needed ,  and  
1 0  



t h a t  P l a i n t i f f  is e n t i t l e d ,  a s  a matter o f  l a w ,  t o  

p r e j u d g m e n t  i n t e r e s t ,  i t  is  a p p a r e n t  t h a t  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l ' s  o p i n i o n  i n  t h i s  case w h i c h  

a f f i r m e d  t h e  lower C o u r t ' s  s t r i k i n g  o f  p r e j u d g m e n t  

i n t e r e s t  was e r r o n e o u s l y  e n t e r e d  a n d  i n  f a c t  w a s  b a s e d  

o n  a n  i n t e r p r e t a t i o n  o f  F l o r i d a ' s  p r e j u d g m e n t  i n t e r e s t  

l a w  w h i c h  is t o t a l l y  c o n t r a r y  t o  a n d  a n t i t h e t i c a l  t o  t h e  

a c t u a l  l a w  i n  F l o r i d a  o n  p r e j u d g m e n t  i n t e r e s t .  Based o n  

t h e  a b o v e ,  i t  is a p p a r e n t  t h a t  LaConcorde  w a s  correct i n  

i ts a r g u m e n t  t o  t h e  C i r c u i t  C o u r t  a n d  t h e  T h i r d  Dis t r ic t  

C o u r t  o f  A p p e a l  t h a t :  

1) t h e  t r i a l  C o u r t  h a d  a u t h o r i t y  t o  i n c l u d e  
p r e j u d g m e n t  i n t e r e s t  a n d  t h e  t r i a l  C o u r t  was 
correct i n  o r i g i n a l l y  i n c l u d i n g  p r e j u d g m e n t  
i n t e r e s t  as p a r t  o f  t h e  F i n a l  Judgment  

2 t h e  t r i a l  C o u r t  erred i n  e n t e r i n g  t h e  Orde r  
S t r i k i n g  P r e j u d g m e n t  I n t e r e s t  From t h e  F i n a l  
J u d g m e n t  a n d  

3 t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  e r r e d  i n  
a f f i r m i n g  t h e  C i r c u i t  C o u r t ' s  Order  S t r i k i n g  
P r e j u d g m e n t  I n t e r e s t  From t h e  F i n a l  Judgment.  

A p p e l l a n t  LaConcorde  is t h e r e f o r e  e n t i t l e d  t o  a r e v e r s a l  

o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  

a f f i r m i n g  t h e  O r d e r  o f  t h e  t r i a l  C o u r t  s t r i k i n g  

p r e j u d g m e n t  i n t e r e s t  f r o m  t h e  o r i g i n a l  F i n a l  Judgment ,  

a n d  LaConcorde  is e n t i t l e d  t o  a r e v e r s a l  o f  t h e  C i r c u i t  

C o u r t  O r d e r  S t r i k i n g  P r e j u d g m e n t  I n t e r e s t  From t h e  F i n a l  

Judgment  s i n c e  t h e  Order  a n d  i ts  a f f i r m a n c e  were d e c i d e d  

u n d e r  t h e  o l d  l a w  p r i o r  t o  t h i s  H o n o r a b l e  C o u r t ' s  

d e c i s i o n  i n  A r g o n a u t ,  s u p r a .  a n d  LaConcorde  is e n t i t l e d  

t o  r e i n s t a t e m e n t  i n t o  t h e  o r i g i n a l  F i n a l  Judgment ,  a n  

award o f  p r e j u d g m e n t  i n t e r e s t  a t  t h e  s t a t u t o r y  ra te .  



CONCLUSION 

The A p p e l l a n t  LaConcorde r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  Honorab l e  C o u r t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  

T h i r d  Dis t r ic t  C o u r t  o f  Appeal  which  a f f i r m e d  t h e  C i r c u i t  

C o u r t ' s  Orde r  S t r i k i n g  P re judgmen t  I n t e r e s t  From t h e  

F i n a l  Judgment  and  f u r t h e r  r e q u e s t s  t h a t  t h i s  Honorab l e  

C o u r t  r e v e r s e  t h e  C i r c u i t  C o u r t  O r d e r  S t r i k i n g  

P re judgmen t  I n t e r e s t  From t h e  o r i g i n a l  F i n a l  Judgment  and  

r e q u e s t s  t h a t  t h i s  Honorab l e  C o u r t  e n t e r  a n  O r d e r  

r e q u i r i n g  t h e  C i r c u i t  C o u r t  t o  r e i n s t a t e  i n t o  t h e  

o r i g i n a l  F i n a l  Judgment  a n  award o f  p r e judgmen t  i n t e r e s t  

c a l c u l a t e d  a t  t h e  s t a t u t o r y  r a t e  and t a x  costs i n  f a v o r  

o f  P l a i n t i f f .  
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