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I N  THE FLORIDA SUPREME COURT 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

v. 

TONY LEE MOORE, 

Respondent. 

CASE NO. 67,244 

RESPONDENT'S BRIEF ON THE MERITS 

I PRELIMINARY STATEMENT 

Respondent w a s  t h e  defendant  i n  t h e  t r i a l  c o u r t  and t h e  

a p p e l l a n t  i n  t h e  F i r s t  D i s t r i c t  Court  of Appeal. P e t i t i o n e r  w a s  

t h e  p rosecu t ion  and a p p e l l e e  r e s p e c t i v e l y .  The p a r t i e s  w i l l  be 

r e f e r r e d  to h e r e i n  as they appear be fo re  t h i s  Cour t .  

References t o  p e t i t i o n e r  's b r i e f  w i l l  b e  des igna t ed  a s  

"PB" followed by t h e  a p p r o p r i a t e  page number i n  p a r e n t h e s i s .  



I1 STATEMENT OF THE CASE AND FACTS 

Respondent accepts petitioner's statement of the case and 

facts. 



1 1  SUMMARY OF ARGUMENT 

Respondent contends i n  t h i s  b r i e f  t h a t  t h e  requirement  of 

a  w r i t t e n  s t a t emen t  of r ea sons  f o r  d e p a r t u r e  from t h e  s en t enc ing  

g u i d e l i n e s  i s  mandatory, and t h e  f a i l u r e  of t h e  t r i a l  c o u r t  t o  

p rov ide  w r i t t e n  reasons  is r e v e r s i b l e  e r r o r .  Based on r e c e n t  

d e c i s i o n s  of t h i s  Court  so  i n t e r p r e t i n g  F la  . S t a t .  8921.001 ( 6 )  

and F1a.R.Cr.P. 3.701, t h e  d e c i s i o n  of t h e  c o u r t  below must be  

a f f i rmed.  



I V  ARGUIENT 

ISSUE PRESENTED 

I T  IS REVERSIBLE ERROR FOR THE T R I A L  
COURT TO FAIL T O  PROVIDE :JRITTEN REASONS 
FOR DEPARTURE FROIl THE SENTENCING GUIDE- 
LINES, EVEN THOUGH SUCH REASONS ARE TRAN- 
SCRIBED AND MADE A PART OF THE RECORD. 

The l e g i s l a t u r e  imposed by s t a t u t e  a requirement t h a t  

sen tenc ing  g u i d e l i n e s  s h a l l  provide 
t h a t  any sen tences  imposed o u t s i d e  t h e  
range recommended by t h e  g u i d e l i n e s  be 
explained - i n  w r i t i n g  by t h e  t r i a l  c o u r t  
judge . 

Sec t ion  921.001(6) ,  F l o r i d a  S t a t u t e s  (1983) (Emphasis added) .  

This requirement i s  incorpora ted  twice  i n  t h e  r u l e s  of proce- 

du re .  F1a.R.Cr.P. 3.701(bJ (6) and 3.701(d) (11). 

I n  S t a t e  v.  Jackson,  1 0  FLW 564 ( F l a .  October 1 7 ,  1985) ,  

t h i s  Court  recognized t h a t  t h e  language of t h e  s t a t u t e  and r u l e s  

i s  mandatory, and t h e  f a i l u r e  t o  provide w r i t t e n  reasons f o r  de- 

p a r t u r e  i s  r e v e r s i b l e  error. P e t i t i o n e r  e s s e n t i a l l y  contends 

t h a t  t h i s  C o u r t ' s  ho ld ing  is  "an ove r ly  s t r i c t  l i t e r a l  i n t e r p r e -  

t a t i o n  of t h e  words ' w r i t t e n  requirement"' (PB 5-6) ,  d e s p i t e  

t h e  c l e a r  import of t h e  language used i n  t h e  s t a t u t e  and r u l e s .  

P e t i t i o n e r ' s  argument i s  based on t h e  erroneous assumption t h a t  

t h e  only purpose f o r  a w r i t t e n  s ta tement  of reasons f o r  depar-  

t u r e  i s  t o  f a c i l i t a t e  a p p e l l a t e  review. 

A s  noted by t h i s  Court i n  Jackson,  w r i t t e n  o r d e r s  w e r e  man- 

da t ed  " t o  a s s u r e  e f f e c t i v e  a p p e l l a t e  review." - I d .  Appel la te  

review, however, i s  n o t  t h e  s o l e  purpose of w r i t t e n  reasons .  The 

committee no te  t o  Fla.R.Cr,P. 3.701(d) (11) says  t h a t  t h e  

w r i t t e n  s ta tement  s h a l l  be  made a p a r t  
of t h e  r eco rd ,  w i th  s u f f i c i e n t  s p e c i f i -  



I c i t y  t o  inform a l l  p a r t i e s ,  a s  w e l l  a s  t h e  
p u b l i c ,  of t h e  reasons  f o r  d e p a r t u r e .  

The l e g i s l a t u r e  a l s o  imposed upon t h e  Guidel ines  Commission and 

1 t h e  O f f i c e  of t h e  S t a t e  Cour t s  Adminis t ra t ion  t h e  o b l i g a t i o n  -Lo 

conduct ongoing r e s e a r c h  on t h e  impact o f  s en t enc ing  g u i d e l i n e s  

1 on sen tenc ing  p r a c t i c e s .  Sec t ion  921 .001(7) ,  F l o r i d a  S t a t u t e s  

(1983) .  The manual prepared by t h e  Sentencing Guidel ines  Commis- 

s i o n  i n d i c a t e s  t h a t  r e v i s i o n s  suggested by changing sen tenc ing  

p a t t e r n s  of t h e  s en t enc ing  judges w i l l  be  brought  t o  t h e  a t t e n -  

t i o n  of t h e  commission p r i m a r i l y  by means of w r i t t e n  reasons  f o r  

depa r tu re .  These reasons  are t o  be  "documented and analyzed" i n  

o rder  t o  "determine t h e  need f o r  ad jus tments  i n  i n d i v i d u a l  o f -  

f e n s e  c a t e g o r i e s . "  The commission concluded t h a t  it was " i m -  

p o r t a n t  t h a t  t h e  sen tence  imposed and reasons  f o r  d e p a r t u r e  b e  

a c c u r a t e l y  recorded."  Sentencing Guidel ines  Manual a t  p .  7. 

The g u i d e l i n e s  p rocess  i s  one of c o n s t a n t  r e v i s i o n .  This  

p rocess  would be  stymied wi thou t  a c c u r a t e  r e p o r t i n g  of  t h e  rea- 

sons  f o r  d e p a r t u r e .  I f  t h e  Guidel ines  Commission were r e q u i r e d  

t o  s e a r c h  a p p e l l a t e  t r a n s c r i p t s  t o  determine t h e  reasons  f o r  de- 

p a r t u r e ,  t h e  documentation and a n a l y s i s  would be an insurmount- 

a b l e  t a s k .  

Even f o r  a p p e l l a t e  review purposes ,  w r i t t e n  reasons  are pre- 

f e r a b l e  f o r  t h e  sake  of accuracy,  c e r t a i n t y  and e f f i c i e n c y .  A s  

noted by t h i s  Court  i n  Jackson,  o r a l  s en t enc ing  pronouncements may 

inc lude  s t a t emen t s  which are u n r e l a t e d  t o  reasons  r e l i e d  upon f o r  

depa r tu re .  L i t i g a n t s  and a p p e l l a t e  c o u r t s  should n o t  be  foaced 

t o  s i f t  through lenghty  c o l l o q u i e s  t o  d i scove r  t h e  r e a l  b a s i s  

f o r  depa r tu re .  



Cont ra ry  t o  p e t i t i o n e r ' s  sugges t i on ,  t h e  c o n s c i e n t i o u s  e f -  

a f o r t s  of t r i a l  judges t o  comply w i t h  t h e  r u l e s  of  p rocedure  can- 

n o t  s u p p l a n t  t h e  mandate o f  t h e  l e g i s l a t u r e  and t h i s  Cour t .  Th i s  

Cour t  c o r r e c t l y  h e l d  t h a t  a  w r i t t e n  s t a t e m e n t  of r ea sons  f o r  de-  

p a r t u r e  was r e q u i r e d ,  and t h e  d e c i s i o n  o f  t h e  c o u r t  below should  

be a f f i rmed .  See S t a t e  v. Hernandez, No. 6 6 , 8 7 5    la. ~ e c e m b e r  5 ,  
7 

1985) ;  Burke v. S t a t e ,  No. 66,091 ( F l a .  December 5 ,  1985 ) .  



V CONCLUSION 

The D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t ,  c o r r e c t l y  

i n t e r p r e t e d  F1a.R.Cr.P. 3.701 t o  r e q u i r e  a  w r i t t e n  s t a t emen t  of 

reasons  f o r  d e p a r t u r e  from t h e  s en t enc ing  g u i d e l i n e s .  

Based on t h e  a u t h o r i t y  of S t a t e  v.  Jackson,  1 0  FLW 564 

( F l a .  October 17,  1985) ,  t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t  Court 

o f  Appeal should be  approved. 

Respec t fu l ly  submit ted,  

IllICHAEL E . ALLEN 
PUBLIC DEFENDER 
SECOND J U D I C I A L  C I R C U I T  

-- 
PAULA S . SAUNDERS 
A s s i s t a n t  Pub l i c  Defender 
P o s t  Of f i ce  Box 671 
Ta l l ahas see ,  F l o r i d a  32302 
(904) 488-2458 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a copy of  t h e  above Respondent 's  

Br i e f  on t h e  1,lerits has  been fu rn i shed  by hand t o  A s s i s t a n t  A t -  

t o rney  General  Wallace A l l b r i t t o n ,  The c a p i t o l ,  Ta l l ahas see ,  

F l o r i d a  32301; and by U.S. Mail t o  respondent ,  TONY LEE MOORE, 

A #727517, P o s t  Of f i ce  Box 699, Sneads, F l o r i d a  32460 on t h i s  7 -  

day of December, 1985. 

n PAULA S. SAUNDERS 


