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BARKETT, J .  

W e  have b e f o r e  u s  S t a t e  v.  S a i e z ,  469 So.2d 927 ( F l a .  3d 

DCA 1 9 8 5 ) .  Th is  appea l  concerns  t h e  c o n s t i t u t i o n a l i t y  of  a  

s t a t u t e .  W e  have j u r i s d i c t i o n  pu r suan t  t o  a r t i c l e  V ,  s e c t i o n  

3 (b) (1) of t h e  F l o r i d a  C o n s t i t u t i o n .  

On February  2 4 ,  1984, Sa lvadore  Sa i ez  was charged w i t h  

t h r e e  v i o l a t i o n s  of  s e c t i o n  817.63, F l o r i d a  S t a t u t e s  (1983 ) .  

Under coun t s  1 and 3 S a i e z  was charged w i th  t h e  un lawfu l  

pos se s s ion  of  embossing machines. Under count  2 S a i e z  was 

charged w i th  p o s s e s s i o n  o f  incomplete  c r e d i t  c a r d s .  S e c t i o n  

817.63 prov ided  i n  r e l e v a n t  p a r t :  

Possess ion  of  machinery, p l a t e s  o r  o t h e r  c o n t r i v a n c e  
o r  incomplete  c r e d i t  cards . - -  . . . a person  
2 
machinery, p l a t e s  o r  any o t h e r  c o n t r i v a n c e  des ianed  
t o  rewroduce i n s t rumen t s  ~ u r w o r t i n a  t o  be  t h e  c r e d i t  ,. a 

c a r d s  of  an i s s u e r  who has  n o t  consen ted  t o  t h e  
p r e p a r a t i o n  of  such c r e d i t  c a r d s ,  v i o l a t e s  t h i s  
s u b s e c t i o n  and i s  s u b j e c t  t o  t h e  p e n a l t i e s  s e t  f o r t h  
i n  s. 8 1 7 . 6 7 ( 2 ) .  . . . (Emphasis added.)  

Sa i ez  f i l e d  a motion t o  d i smi s s  counts  1 and 3 ,  a l l e g i n g  

t h a t  t h e  p o r t i o n  of  t h e  s t a t u t e  p r o h i b i t i n g  t h e  pos se s s ion  o f  t h e  

machinery des igned  t o  reproduce i n s t rumen t s  p u r p o r t i n g  t o  b e  

c r e d i t  c a r d s  was u n c o n s t i t u t i o n a l  because  it p r o h i b i t e d  t h e  m e r e  

pos se s s ion  of embossing machines r e g a r d l e s s  of whether t h e y  were 



b e i n g  used l e g i t i m a t e l y .  The t r i a l  c o u r t  a g r e e d  and d i s m i s s e d  

c o u n t s  1 and 3.  The T h i r d  D i s t r i c t  Cour t  o f  Appeal a f f i r m e d  t h e  

d i s m i s s a l .  For  r e a s o n s  o t h e r  t h a n  t h o s e  e x p r e s s e d  by t h e  T h i r d  

D i s t r i c t ,  w e  a f f i r m  i t s  d e c i s i o n .  

The d i s t r i c t  c o u r t  h e l d  t h a t  p a r t  o f  s e c t i o n  817.63 was 

u n c o n s t i t u t i o n a l l y  overbroad1 and vague. Although w e  a g r e e  

t h a t  t h e  p o r t i o n  of s e c t i o n  817.63 i n  q u e s t i o n  i s  

u n c o n s t i t u t i o n a l ,  it i s  n o t  b e c a u s e  of t h e  d o c t r i n e s  of  

o v e r b r e a d t h  or  vagueness .  

A s  J u s t i c e  Overton n o t e d  i n  S o u t h e a s t e r n  F i s h e r i e s  

A s s o c i a t i o n , ,  453 So.2d 

1351,  1353 ( F l a .  1 9 8 4 ) ,  " [ t l h e  o v e r b r e a d t h  d o c t r i n e  a p p l i e s  o n l y  

i f  t h e  l e g i s l a t i o n  ' i s  s u s c e p t i b l e  o f  a p p l i c a t i o n  t o  conduc t  

p r o t e c t e d  by t h e  F i r s t  Amendment.'" See a l s o  B r o a d r i c k  v.  -- 
Oklahoma, 413 U.S. 601, Dombrowski v.  Pf i s ter ,  

U.S. 479, 486-87 ( 1 9 6 5 ) ;  C a r r i c a r t e  v.  S t a t e ,  384 So.2d 1261,  

1262 ( F l a . )  , cer t .  d e n i e d ,  449 U.S. 874 ( 1 9 8 0 ) .  T h i s  d o c t r i n e  

o p e r a t e s  a s  a n  e x c e p t i o n  t o  t h e  t r a d i t i o n a l  r u l e  o f  s t a n d i n g  

which does  n o t  p e r m i t  a  p e r s o n  t o  whom a  s t a t u t e  may 

c o n s t i t u t i o n a l l y  b e  a p p l i e d  t o  c h a l l e n g e  t h a t  s t a t u t e  on  t h e  

ground t h a t  it may c o n c e i v a b l y  b e  a p p l i e d  u n c o n s t i t u t i o n a l l y  t o  

o t h e r s .  N e w  York v. F e r b e r ,  458 U.S. 747, 767 ( 1 9 8 2 ) .  The 

t r a d i t i o n a l  r u l e  i s  r e l a x e d  i n  t h e  f i r s t  amendment a r e a  b e c a u s e  

of  "weighty  c o u n t e r v a i l i n g  p o l i c i e s . "  - I d .  a t  768; Uni ted  S t a t e s  

v.  Ra ines ,  362 U.S. 1 7 ,  22-23 (1960) . 2  See g e n e r a l l y  T r i b e ,  

American C o n s t i t u t i o n a l  Law, 720-22 ( 1 9 7 8 ) ;  N o t e ,  The F i r s t  

'we n o t e  t h e  d i s t i n c t i o n  between t h e  u s e  of  t h e  t e r m  
" o v e r b r e a d t h "  a p p l i e d  t o  t h e  d o c t r i n e  of s t a n d i n g  i n  a  f i r s t  
amendment c o n t e x t  a s  d i s c u s s e d  i n  t h i s  o p i n i o n  and t h e  u s e  of  t h e  
t e r m  i n  a  c o l l o q u i a l  s e n s e  which l e a v e s  i n  doub t  t h e  p r e c i s e  
l e g a l  meaning i n t e n d e d .  I t  i s  n o t  e n t i r e l y  c l e a r  from t h e  
o p i n i o n  how t h e  d i s t r i c t  c o u r t  i n t e n d e d  t o  u s e  t h e  t e r m .  

'we n o t e  t h a t  t h e  Uni ted  S t a t e s  Supreme C o u r t  h a s  
o c c a s i o n a l l y  r ecogn ized  t h e  need t o  r e l a x  i t s  se l f - imposed r u l e  
a g a i n s t  t h e  a s s e r t i o n  of t h i r d  p a r t y  r i g h t s  i n  n o n - f i r s t  
amendment c a s e s  where i n d i v i d u a l s  n o t  p a r t i e s  t o  a  p a r t i c u l a r  
s u i t  s t a n d  t o  l o s e  by i t s  outcome and y e t  have  no e f f e c t i v e  
avenue o f  p r e s e r v i n g  t h e i r  r i g h t s  themse lves .  See ,  e . g . ,  
E i s e n s t a d t  v .  B a i r d ,  405 U.S. 438, 444-46 (1972);~riswold v .  
C o n n e c t i c u t ,  381 U.S. 479, 481-82 (1965) . 



Amendment Overbreadth  Doc t r i ne ,  83 Harv. L .  Rev. 844 (1970 ) .  A s  

exp l a ined  by J u s t i c e  E h r l i c h :  

I n  t h e  f i r s t  amendment a r e a ,  t h i s  ove rb r ead th  
argument i s  p e r m i t t e d  because  of t h e  j u d i c i a l  
assumpt ion t h a t  an  overbroad  s t a t u t e  may w e l l  
have a  c h i l l i n g  e f f e c t  on p r o t e c t e d  e x p r e s s i o n .  
An overbroad  r e g u l a t i o n  may n o t  b e  en fo r ced  u n t i l  
t h e  scope  of r e g u l a t i o n  i s  narrowed by a  l i m i t i n g  
c o n s t r u c t i o n  o r  p a r t i a l  i n v a l i d a t i o n  t o  remove t h e  
t h r e a t  t o  p r o t e c t e d  e x p r e s s i o n .  

City, 476 So.2d 197,  202 ( F l a .  

1985 ) .  The f i r s t  amendment i s  n o t  i m p l i c a t e d  by s e c t i o n  817.63 

i n  any way; consequen t l y ,  t h e  ove rb read th  d o c t r i n e  i s  n o t  

a p p l i c a b l e  i n  t h i s  c a s e .  

Nor i s  s e c t i o n  817.63 u n c o n s t i t u t i o n a l l y  vague. A p e n a l  

s t a t u t e  i s  vague i f  it f a i l s  t o  " d e f i n e  t h e  c r i m i n a l  o f f e n s e  w i t h  

s u f f i c i e n t  d e f i n i t e n e s s  t h a t  o r d i n a r y  peop le  can  unders tand  what 

conduct  i s  p r o h i b i t e d  and . . . encou rage [ s ]  a r b i t r a r y  and 

d i s c r i m i n a t o r y  enforcement ."  Kolender v.  Lawson, 461 U.S. 352, 

357 (1983 ) .  See a l s o  S o u t h e a s t e r n  F i s h e r i e s ,  453 So.2d a t  1353 -- 

( a  vague s t a t u t e  f a i l s  t o  g i v e  adequa te  n o t i c e  of  what  conduct  i s  

p r o h i b i t e d ,  and due t o  t h a t  i m p r e c i s i o n ,  i n v i t e s  a r b i t r a r y  and 

d i s c r i m i n a t o r y  en fo r cemen t ) .  Ord inary  peop le  do n o t  have  t o  

guess  a t  t h e  meaning of  s e c t i o n  817.63. The s t a t u t e  c l e a r l y  and 

unambiguously p r o h i b i t s  t h e  p o s s e s s i o n  of  embossing machines by 

anyone. 

Although S a i e z r s  ove rb r ead th  and vagueness c h a l l e n g e s  

f a i l ,  s e c t i o n  817.63 i s  n e v e r t h e l e s s  u n c o n s t i t u t i o n a l .  I t  

v i o l a t e s  s u b s t a n t i v e  due  p r o c e s s  under  t h e  f o u r t e e n t h  amendment 

t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  and a r t i c l e  I ,  s e c t i o n  9  o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  The due p roce s s  c l a u s e s  o f  o u r  f e d e r a l  and 

s t a t e  c o n s t i t u t i o n s  e s t a b l i s h  a " sphe re  of  p e r s o n a l  l i b e r t y "  f o r  

every  i n d i v i d u a l  s u b j e c t  o n l y  t o  r e a s o n a b l e  i n t r u s i o n  by t h e  

s t a t e  i n  f u r t h e r a n c e  o f  l e g i t i m a t e  s t a t e  i n t e r e s t s .  See  D e l  -- 

P e r c i o ,  476 So.2d a t  202 ( q u o t i n g  from Richards  v.  Thurs ton ,  424 

F.2d 1281, 1284 (1st C i r .  1 9 7 0 ) ) .  

The l e g i s l a t u r e  e n a c t s  pena l  s t a t u t e s ,  such as s e c t i o n  

817.63, under t h e  s t a t e r s  " p o l i c e  power" which d e r i v e s  from t h e  



s t a t e ' s  sove re ign  r i g h t  t o  e n a c t  laws f o r  t h e  p r o t e c t i o n  of  i t s  

c i t i z e n s .  - See C a r r o l l  v .  S t a t e ,  361 So.2d 1 4 4 ,  146 ( F l a .  1 9 7 8 ) .  

Such power, however, i s  n o t  boundless  and i s  con f ined  t o  t h o s e  

a c t s  which may be  r ea sonab ly  cons t rued  a s  e x p e d i e n t  f o r  

p r o t e c t i o n  of  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  w e l f a r e ,  o r  mora l s .  

Hamilton v .  S t a t e ,  366 So.2d 8 ,  10 ( F l a .  1 9 7 8 ) ;  Newman v.  Carson,  

280 So.2d 426, 428 ( F l a .  1 9 7 3 ) .  The due p roce s s  c l a u s e s  of  o u r  

f e d e r a l  and s t a t e  c o n s t i t u t i o n s  do n o t  p r e v e n t  t h e  l e g i t i m a t e  

i n t e r f e r e n c e  w i t h  i n d i v i d u a l  r i g h t s  under t h e  p o l i c e  power, b u t  

do p l a c e  l i m i t s  on such i n t e r f e r e n c e .  S t a t e  v .  Leone, 118 So.2d 

781, 784 ( F l a .  1 9 6 0 ) .  See a l s o  Coca-Cola Co., Food D i v i s i o n  v.  -- 

S t a t e ,  Department of  C i t r u s ,  406 So.2d 1079, 1084-85 ( ~ l a .  1 9 8 1 ) ,  

appea l  d i smi s sed  sub - nom . K r a f t ,  I n c .  v .  F l o r i d a  Department o f  

C i t r u s ,  456 U.S. 1002 (1982) ;  S t a t e  e x  re l .  Wa l t e r s  v .  Blackburn,  

1 0 4  So.2d 19 ( F l a .  1958) ; Conner v .  S u l l i v a n ,  160 So.2d 120,  122 

( F l a .  1st DCA 1963 ) ,  cer t .  den ied ,  165 So.2d 176  la. 1 9 6 4 ) .  

See g e n e r a l l y  W .  LaFave and A. S c o t t ,  Handbook on Cr imina l  Law 

Moreover, i n  a d d i t i o n  t o  t h e  requ i rement  t h a t  a  s t a t u t e ' s  

purpose  b e  f o r  t h e  g e n e r a l  w e l f a r e ,  t h e  g u a r a n t e e  of  due p r o c e s s  

r e q u i r e s  t h a t  t h e  means s e l e c t e d  s h a l l  have a  r e a s o n a b l e  and 

s u b s t a n t i a l  r e l a t i o n  t o  t h e  o b j e c t  sough t  t o  b e  a t t a i n e d  and 

s h a l l  n o t  b e  unreasonab le ,  a r b i t r a r y ,  o r  c a p r i c i o u s .  See Nebbia 

v. New York, 291 U.S. 502, 525 (1934); Lasky v .  S t a t e  Farm 

In su rance  Co., 296 So.2d 9 ,  15  ( F l a .  1974 ) ;  L .  Maxcy, I n c .  v .  

Mayo, 103 F l a .  552, 139 So. 121,  129 (1931 ) .  

S e c t i o n  817.63 was obv ious ly  an a t t e m p t  by t h e  l e g i s l a t u r e  

t o  c u r t a i l  c r e d i t  c a r d  f r a u d .  There  i s  no q u e s t i o n  t h a t  t h e  

c u r t a i l m e n t  o f  c r e d i t  c a r d  f r a u d  i s  a  l e g i t i m a t e  g o a l  w i t h i n  t h e  

scope of t h e  s t a t e ' s  p o l i c e  power. Having e s t a b l i s h e d  t h a t  t h e  

l e g i s l a t i v e  purpose  i s  p rope r ,  w e  must now de te rmine  whether  t h e  

means chosen by t h e  l e g i s l a t u r e  b e a r s  a  r a t i o n a l  r e l a t i o n s h i p  t o  

t h e  concededly  p r o p e r  g o a l .  W e  de te rmine  t h a t  it  does  n o t .  

I n  Delmonico v. S t a t e ,  155 So. 2d 368 ( F l a .  1 9 6 3 ) ,  t h i s  

Cour t  d e c l a r e d  a  s t a t u t e  t h a t  p r o h i b i t e d  t h e  p o s s e s s i o n  of 



s p e a r f i s h i n g  equipment i n  an  a r e a  of Monroe County t o  b e  

u n c o n s t i t u t i o n a l .  The Cour t  exp l a ined :  

Fundamental t o  much of  a p p e l l a n t s '  argument i s  t h e  
c o n t e n t i o n  t h a t  t h e  p a r t i c u l a r  s e c t i o n  of  t h e  s t a t u t e  
h e r e  invo lved  . . . i s  improper because  it f a i l s  t o  
r e q u i r e  proof  o f  t h e  i n t e n t  e s s e n t i a l  t o  any crime 
such a s  a  showing t h a t  t h e  equipment was pos se s sed  
w i t h  an i n t e n t  t o  p u t  it t o  un lawfu l  u se .  I n s t e a d  
t h e  law p e n a l i z e s  t h e  m e r e  p o s s e s s i o n  of equipment 
which i n  i t s e l f  i s  whol ly  i nnocen t  and v i r t u a l l y  
i n d i s p e n s a b l e  t o  t h e  enjoyment of  t h e  p r e s e n t l y  
l a w f u l  and u n r e s t r i c t e d  r i g h t  of a p p e l l a n t s  i n  common 
w i t h  t h e  p u b l i c  a t  l a r g e  t o  engage i n  s p e a r f i s h i n g  i n  
w a t e r s  on a l l  s i d e s  of  t h e  a r e a  covered by t h e  
s t a t u t e .  . . . 

I n  o r d e r  t o  m e e t  c o n s t i t u t i o n a l  l i m i t a t i o n s  on 
p o l i c e  r e g u l a t i o n ,  t h i s  p r o h i b i t i o n ,  i . e .  a g a i n s t  
p o s s e s s i o n  o f  o b j e c t s  hav ing  a  common and widespread 
l a w f u l  use ,  must under ou r  p r ev ious  d e c i s i o n s  b e  
reasonab ly  " r e q u i r e d  a s  i n c i d e n t a l  t o  t h e  accomplish-  
ment of  t h e  pr imary purpose  of  t h e  Ac t . "  There  i s  
l i t t l e  doubt  t h a t  t h e  p e n a l t y  a g a i n s t  p o s s e s s i o n  of  
such equipment w i l l  s i m p l i f y  t h e  problem of e n f o r c i n g  
t h e  pr imary p r o h i b i t i o n  a g a i n s t  s p e a r f i s h i n g  i n  t h e  
a r e a  covered by t h e  s t a t u t e .  Expediency, however, i s  
n o t  t h e  t e s t ,  and w e  conclude t h a t  convenience  of  
enforcement  does  n o t  w a r r a n t  t h e  b road  r e s t r i c t i o n  
imposed by Sec .  370.172 ( 3 ) .  

I d .  a t  369-70 ( f o o t n o t e s  o m i t t e d ) .  See  a l s o  F o s t e r  v .  S t a t e ,  286 - -- 

So. 2d 549, 551 ( F l a .  1973) ( "  [i] t would be  an  u n c o n s t i t u t i o n a l  

a c t - - i n  exce s s  of t h e  S t a t e ' s  p o l i c e  power--to c r i m i n a l i z e  t h e  

s imple  p o s s e s s i o n  of  a  s c r e w d r i v e r " )  . 
The same r a t i o n a l e  was employed by t h i s  Cour t  i n  Robinson 

v. S t a t e ,  393 So.2d 1076 ( F l a .  1 9 8 0 ) .  I n  t h a t  c a s e ,  a  s t a t u t e  

t h a t  p r o h i b i t e d  t h e  wear ing o f  any mask o r  c o v e r i n g  "whereby any 

p o r t i o n  of  t h e  f a c e  i s  s o  h idden ,  concea l ed ,  o r  covered a s  t o  

concea l  t h e  i d e n t i t y  o f  t h e  weare r"  was deemed u n c o n s t i t u t i o n a l .  

The Cour t  e x p l a i n e d  t h a t  t h e  s t a t u t e  v i o l a t e d  due p roce s s  i n  t h a t  

it was " s u s c e p t i b l e  of  a p p l i c a t i o n  t o  e n t i r e l y  i n n o c e n t  

a c t i v i t i e s "  and c r e a t e d  " p r o h i b i t i o n s  t h a t  comple te ly  l a c k  any 

r a t i o n a l  b a s i s . "  I d .  a t  1077. Compare S t a t e  v .  Yu, 400 So.2d - 

762, 765 ( F l a .  1981) ( c o u r t  found t h e  cha l l enged  l e g i s l a t i o n  b o r e  

a  r e a s o n a b l e  r e l a t i o n s h i p  t o  l e g i t i m a t e  s t a t e  o b j e c t i v e s  and d i d  

n o t  v i o l a t e  due p r o c e s s ) ,  appea l  d i smi s sed  sub nom. Wall v.  -- 

F l o r i d a ,  454 U.S. 1134 (1982) . 
I n  S t a t e  v .  Walker,  4 4 4  So.2d 1137 ( F l a .  2d D C A ) ,  a f f i r m e d  

and lower c o u r t  o p i n i o n  adop ted ,  t h e  



d e f e n d a n t  had been charged  w i t h  v i o l a t i n g  s e c t i o n  893.13(2)  ( a ) 7 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  which p r o h i b i t e d  t h e  p o s s e s s i o n  o f  a  

l a w f u l l y  d i s p e n s e d  c o n t r o l l e d  s u b s t a n c e  i n  any c o n t a i n e r  o t h e r  

t h a n  t h a t  i n  which t h e  s u b s t a n c e  was o r i g i n a l l y  d e l i v e r e d .  Judge 

G r i m e s ,  n o t i n g  t h a t  t h e  p r o h i b i t e d  conduc t  l a c k e d  any r a t i o n a l  

c o n n e c t i o n  t o  t h e  l e g i s l a t i v e  purpose  of  c o n t r o l l i n g  d r u g  

d i s t r i b u t i o n ,  c o r r e c t l y  a n a l y z e d  t h e  b a l a n c e  t o  b e  m a i n t a i n e d  

between s u b s t a n t i v e  due  p r o c e s s  and t h e  p o l i c e  power of t h e  

s t a t e :  

The b a s i c  t e s t  of  s u b s t a n t i v e  due p r o c e s s  i s  
whe the r  t h e  s t a t e  can j u s t i f y  t h e  i n f r i n g e m e n t  of  
i t s  l e g i s l a t i v e  a c t i v i t y  upon p e r s o n a l  r i g h t s  and 
l i b e r t i e s .  So l o n g  a s  t h e  l e g i s l a t i v e  a c t i v i t y  does  
n o t  enc roach  upon c o n s t i t u t i o n a l  g u a r a n t e e s ,  o r  r u n  
a f o u l  o f  f e d e r a l  s t a t u t o r y  law, a  s t a t e  h a s  a  broad 
s c o p e  of  d i s c r e t i o n  i n  which t o  r e g u l a t e  t h e  c o n d u c t  
of  i t s  c i t i z e n s .  . . . I t  need o n l y  b e  shown t h a t  
t h e  c h a l l e n g e d  l e g i s l a t i v e  a c t i v i t y  i s  n o t  a r b i t r a r y  
o r  u n r e a s o n a b l e .  . . . Cour t s  w i l l  n o t  b e  concerned 
w i t h  whether  t h e  p a r t i c u l a r  l e g i s l a t i o n  i n  q u e s t i o n  
i s  t h e  most p r u d e n t  c h o i c e ,  o r  i s  a  p e r f e c t  panacea ,  
t o  c u r e  t h e  ill o r  a c h i e v e  t h e  i n t e r e s t  i n t e n d e d .  
. . . I f  t h e r e  i s  a  l e g i t i m a t e  s t a t e  i n t e r e s t  which 
t h e  l e g i s l a t i o n  aims t o  e f f e c t ,  and i f  t h e  l e g i s l a -  
t i o n  i s  a  r e a s o n a b l y  r e l a t e d  means t o  a c h i e v e  t h e  
i n t e n d e d  end,  it w i l l  b e  uphe ld .  . . . N e v e r t h e l e s s ,  
d e s p i t e  a  s t a t e ' s  wide d i s c r e t i o n ,  and t h e  c a u t i o u s  
r e s t r a i n t  of  t h e  c o u r t s ,  t h e r e  remain b a s i c  restric- 
t i o n s  and l i m i t s  on a  s t a t e ' s  l e g i s l a t i v e  power t o  
i n t r u d e  upon i n d i v i d u a l  r i g h t s ,  l i b e r t i e s ,  and 
conduc t .  To exceed t h o s e  bounds w i t h o u t  r a t i o n a l  
j u s t i f i c a t i o n  is  t o  c o l l i d e  w i t h  t h e  Due P r o c e s s  
C lause .  

4 4 4  So.2d a t  1138-39 ( q u o t i n g  from P a t c h  E n t e r p r i s e s  v.  McCall, 

447 F.Supp. 1075, 1081 ( M . D .  F l a .  1 9 7 8 ) )  . 
I n  t h e  i n s t a n t  c a s e ,  a s  i n  Delmonico, Robinson, and 

Walker,  t h e  l e g i s l a t u r e  h a s  chosen a  means which i s  n o t  

r e a s o n a b l y  r e l a t e d  t o  a c h i e v i n g  i t s  l e g i t i m a t e  l e g i s l a t i v e  

purpose .  I t  i s  u n r e a s o n a b l e  t o  c r i m i n a l i z e  t h e  m e r e  p o s s e s s i o n  

of  embossing machines when such  a  p r o h i b i t i o n  c l e a r l y  i n t e r f e r e s  

w i t h  t h e  l e g i t i m a t e  p e r s o n a l  and p r o p e r t y  r i g h t s  o f  a  number o f  

i n d i v i d u a l s  who u s e  embossing machines i n  t h e i r  b u s i n e s s e s  and 

f o r  o t h e r  non-c r imina l  a c t i v i t i e s .  A s  Judge  G r i m e s  p h r a s e d  i t  i n  

Walker,  " w i t h o u t  e v i d e n c e  of  c r i m i n a l  b e h a v i o r ,  t h e  p r o h i b i t i o n  

of t h i s  conduc t  l a c k s  any r a t i o n a l  r e l a t i o n  t o  t h e  l e g i s l a t i v e  

purpose"  and " c r i m i n a l i z e s  a c t i v i t y  t h a t  i s  o t h e r w i s e  i n h e r e n t l y  



i nnocen t . "  4 4 4  So.2d a t  1140. Such an  e x e r c i s e  o f  t h e  p o l i c e  

power i s  unwarranted under t h e  c i rcumstances3  and v i o l a t e s  t h e  

due p roce s s  c l a u s e s  of ou r  f e d e r a l  and s t a t e  c o n s t i t u t i o n s .  

Accordingly ,  w e  f i n d  t h e  p o r t i o n  of  s e c t i o n  817.63 t h a t  

p r o h i b i t s  t h e  m e r e  p o s s e s s i o n  of embossing machines t o  be  

u n c o n s t i t u t i o n a l .  The t r i a l  c o u r t  was c o r r e c t  i n  d i s m i s s i n g  t h e  

charges  a g a i n s t  S a i e z  based  on t h a t  p o r t i o n  o f  t h e  s t a t u t e .  W e  

t h e r e f o r e  a f f i r m  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  upholding t h e  

t r i a l  c o u r t ' s  o r d e r  d i s m i s s i n g  t h o s e  cha rge s .  

I t  i s  s o  o rde r ed .  

BOYD, C . J . ,  and ADKINS, OVERTON, EHRLICH and SHAW, JJ.,  Concur 
McDONALD, J . ,  Concurs i n  r e s u l t  o n l y  

NOT FINAL U N T I L  TIME EXPIRES TO F ILE  REHEARING MOTION AND, I F  
FILED, DETERMINED. 

3 ~ e  n o t e  t h e r e  a r e  i n s t a n c e s  where t h e  p u b l i c  i n t e r e s t  may 
r e q u i r e  t h e  r e g u l a t i o n  o r  p r o h i b i t i o n  of  i n n o c e n t  a c t s  i n  o r d e r  
t o  r e a c h  o r  s e c u r e  enforcement  o f  law a g a i n s t  e v i l  a c t s .  See  
S t a t e  v .  Leone, 118 So.2d a t  784. The i n s t a n t  c a s e  i s  s imply  n o t  
one of  t h o s e  i n s t a n c e s .  Th i s  i s  e v i d e n t  from t h e  subsequen t  
l e g i s l a t i v e  h i s t o r y  of s e c t i o n  817.63. I n  t h e  1985 l e g i s l a t i v e  
s e s s i o n ,  s e c t i o n  817.63 was r e p e a l e d  and r e p l a c e d  w i t h  s e c t i o n  
817.631, F l o r i d a  S t a t u t e s  ( 1985 ) ,  which p rov ide s :  

Pos se s s ion  and t r a n s f e r  of credi t -card-making 
equipment.--A person  who r e c e i v e s ,  p o s s e s s e s ,  t r a n s -  
f e r s ,  buys,  se l ls ,  c o n t r o l s ,  o r  h a s  cus tody  of  any 
credi t -card-making equipment w i t h  i n t e n t  t h a t  such 
equipment b e  used i n  t h e  p roduc t i on  of  c o u n t e r - f e i t  
c r e d i t  c a r d s  v i o l a t e s  t h i s  s e c t i o n  and is  s u b j e c t  t o  
t h e  p e n a l t i e s  set f o r t h  i n  s .  8 1 7 . 6 7 ( 2 ) .  
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