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PRELIMINARY STATEMENT 

P e t i t i o n e r  was the  Appellee i n  t h e  court  below 

and t h e  prosecut ion i n  t h e  t r i a l  cour t .  Respondent was t h e  

Appellant i n  t h e  court  below and t h e  defendent i n  t h e  t r i a l  

cour t .  I n  t h i s  b r i e f  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  as 

they appear be fo re  t h i s  Honorable Court. A l l  emphasis i n  

t h i s  b r i e f  i s  suppl ied  by P e t i t i o n e r  unless  otherwise in -  

d ica ted .  A copy of t h e  d i s t r i c t  court  opinion i s  a t tached 

t o  t h i s  b r i e f  and designated (Appendix I ) .  

The following symbol w i l l  be used: 

"R" Record on Appeal. 

"RB" Respondent's Brief  on t h e  Merits 



STATEMENT OF THE CASE AND FACTS 

The  S t a t e  a d o p t s  t h e  s t a t e m e n t  f r o m  i t s  i n i t i a l  

b r i e f .  



SUMMARY OF THE ARGUMENT 

This Cour t ' s  dec is ion  i n  S t a t e  v .  Jackson, 

10 FLW 564 (Fla .  10/17/85),  i s  con t ro l l ing .  Applicat ion 

of t h e  amedded guide l ines  t o  sentencing a f t e r  t h e i r  

e f f e c t i v e  date  does not  v i o l a t e  f e d e r a l  o r  F lo r ida  con- 

s t i t u t i o n a l  ex  pos t  f a c t o  p r i n c i p l e s .  Likewise, app l i -  

c a t i o n  of the  amended guide l ines  i n  t h i s  manner conforms 

t o  t h e  p r i n c i p l e  t h a t  charges i n  procedural  r u l e s  opera te  

prospect ive ly .  



ARGUMENT 

THE DEFENDANT, IJHOSE OFFENSES 
WERE COMMITTED PRIOR TO JULY 1 ,  
1984, BUT TTHO WAS SENTENCED 
AFTER THAT DATE, WAS PROPERLY 
SENTENCED UNDER THE AMENDED 
GUIDELINES AND THIS WAS NOT 
I N  CONTRAVENTION OF EX POST 
FACT0 PRINCIPLES. 

The Defendant contends t h i s  Cour t ' s  decis ion i n  

S t a t e  v.  Jackson, So,2d , - 10 FLW 564 (Fla .  op. f i l e d  

10/17/85) ,  i s  d i s t ingu i shab le  from and thus not  d i s p o s i t i v e  

of t h e  i n s t a n t  case.  The S t a t e  d isagrees .  The a s s e r t e d  

d i s t i n c t i o n s - -  t h e  f a c t  t h a t  Jackson involved a  change i n  

scor ing  a  prohati.on v i o l a t i o n  whereas t h i s  case I s  a  change 

i n  scor ing  a  grand t h e f t ,  and Jackson e l e c t e d  the  guide- 

l i n e s  whereas he re  t h e  of fenses  were committed a f t e r  t h e i r  

e f f e c t i v e  date--make no d i f fe rence  because t h e  court  ' s  

opinion d id  not  r e s t  on these  p o i n t s .  Rather ,  t h i s  Honorable 

Court i n  Jackson s p e c i f i c a l l y  holds : 

[A] modif icat ion i n  the  sentencing 
guide l ines  procedure,  which changes 
how a probat ion v i o l a t i o n  should be 
counted i n  determining a  presumptive 
sentence ,  i s  merely a  procedural  
change, n o t  r equ i r ing  the  app l i ca t ion  

-of  the ex pos t  Tacto doc t r ine .  

Therefore,  -- Jackson i s  c o n t r o l l i n g  au thor i ty  and requ i res  

r e v e r s a l  of t h e  d i s t r i c t  c o u r t ' s  opinion i n  t h e  i n s t a n t  

ease.  
Addi t ional ly ,  i n  an opinion f i l e d  by December 26, 

1985, t h e  Fourth D i s t r i c t - - t h e  same cour t  t h a t  decided the  



opinion here  under review--relying on Jackson r e j e c t e d  

Respondent's arguments by s t a t i n g :  

Appellant contends t h a t  t h e  
vers ion  of the  guide l ines  i n  
e f f e c t  a t  t h e  time of commission 
of t h e  of fense  app l i e s  r a t h e r  than 
the  l a t e r  r e v i s i o n ,  r e l y i n g  on 
Miller v .  S t a t e ,  468 So.2d 1018 
(Fla .  4 th  DCA 1985). The hold in  
i n  t h a t  case has been d ~ r n  
d i s a ~ ~ r o v e d  bv t h e  Su~reme Court 

J 

of Florida. See S t a t e  v .  Jackson, 
10 FLW 564 (FK Oct. 17,  1985). 

Inscore v .  S t a t e ,  - So. 2d (4 th  DCA, Case No. 85- - 
195, December 26, 1985) , a t t ached  h e r e t o  as Appendix A .  

The Defendant next  argues ma t t e r s  which were e s s e n t i -  

a l l y  r e j e c t e d  by t h i s  Court ' s  dec is ion  i n  Jackson, i . e . ,  

he continues t o  a s s e r t  t h e  app l i ca t ion  of t h e  amended 

guide l ines  a t  h i s  sentencing a f t e r  t h e i r  e f f e c t i v e  date  was 

improper and e x  pos t  f a c t o  because h i s  crimes were committed 

May 19, and June 6 ,  1984. The S t a t e  maintains t h e r e  was 

no ex  pos t  f a c t o  v i o l a t i o n  because r e t r o a c t i v e  app l i ca t ion  

of procedural  r u l e s  t o  of fenses  committed p r i o r  t o  t h e i r  

e f f e c t i v e  da te  i s  permiss ib le ,  provided t h e  r u l e s  a r e  no t  

more onerous t h a t  t h e  law i n  ex i s t ence  a t  t h e  time t h e  offense 

was c o m i t t e d .  Dobbert v .  F l o r i d a ,  432 U .  S .  282 (1977) ; 

Paschal v .  W a i n w r i ~ h t ,  738 F.2d 1173(11th C i r .  1984). 

I n  Paschal v .  Wainwright supra ,  the  p e t i t i o n e r  

challenged t h e  r e t r o a c t i v e  app l i ca t ion  of pa ro le  guide l ines  

p r d g a t e d  by the Florida Parble and Probation Camnission[ pur;suant to  



F l a .  S t a t s .  0947.001, e t  s e q . ,  claiming an ex  pos t  f a c t o  

v i o l a t i o n .  The court  h e l d  t h a t  s i n c e  t h e  commissioners ' 

paro le  dec i s ion ,  both a t  the  time of t h e  p e t i t i o n e r ' s  

convict ion and under t h e  new gu ide l ines ,  involved d i s -  

c r e t i o n  and judgment, and only t h e  form by which t h a t  d i s -  

c r e t i o n  was exerc ised  had been changed, t h e r e  was no - ex  

pos t  f a c t o  v i o l a t i o n .  As i n  P a s c h a l l ,  t h e  promulgation 

of the  guide l ines  d o e s :  n o t  a l t e r  t h e  f a c t  t h a t  t r i a l  

judges may continue t o  have d i s c r e t i o n  i n  sentencing.  

The amended as w e l l  a s  t h e  o r i g i n a l  guide l ines  changed only 

t h e  procedural  form i n  which the  t r i a l  c o u r t s '  inherent  

sentencing d i s c r e t i o n  i s  t o  be exerc ised .  

The S t a t e  t h e r e f o r e  mainta ins ,  pursuant t o  

S t a t e  v .  Jackson, supra ,  and Dobbert v .  F l o r i d a ,  supra ,  

t h a t  app l i ca t ion  of the  ameded guide l ines  t o  t h e  Defendant 

who was sentenced a f t e r  t h e i r  e f f e c t i v e  date  was not  ex  

pos t  f a c t o .  The court  i n  Dobbert r e j e c t e d  the  claim t h a t  

app l i ca t ion  of t h e  new c a p i t a l  sentencing procedure(F1a. - 
S t a t .  $921.141), enacted a f t e r  t h e  commission of t h e  p e t i -  

t i o n e r ' s  crimes but  p r i o r  t o  h i s  t r i a l ,  c o n s t i t u t e d  an 

ex  pos t  f a c t o  v i o l a t i o n .  The cour t  he ld :  

P e t i t i o n e r  views the  change i n  t h e  
F lo r ida  death sentencing procedure 
as  depriving him of a  s u b s t a n t i a l  
r i g h t  t o  have the  jury  determine, 
without review by t h e  t r i a l  judge, 
whether t h a t  penal ty  should be i m -  
posed. We conclude t h a t  t h e  changes 
i n  t h e  law a r e  procedur 1 ,  and on 
t h e  whole amel iora t ive ,  8 
[ foo tno te  obmitted] and t h a t  t h e r e  
i s  no ex  pos t  f a c t o  v i o l a t i o n .  



I n  Beazel l  v .  Ohio, 269 U.S. 
167, 169  - 1 / 0 .  I0 L.Ed. 216. 
46 s . C t  . 68 (1925) , M r .  ~ u s f  i c e  
Stone summarized f o r  the  court  
t h e  c h a r a c t e r i s t i c s  of an ex  
pos t  f ac t0  l a w :  

It i s  s e t t l e d ,  by dec is ions  
of this Court so  w e l l  known 
t h a t  t h e i r  c i t a t i o n  may be 
dispensed w i t h ,  t h a t  any 
s t a t u t e  which punishes as 
a crime an a c t  previous ly  
committed, which was innocent 
when done ; which makes more 
burdensom t h e  punishment f o r  
a crime, a f t e r  i t s  commission, 
o r  which deprives one charged with 
crime of any defense a v a i l a b l e  
according t o  law a t  t h e  t ime 
when t h e  a c t  was committed, i s  
p roh ib i t ed  as  e x  pos t  f a c t o .  

It i s  equal ly  w e l l  s e t t l e d ,  however, 
t h a t  " [ t l h e  i n h i b i t i o n  upon the  
passage of ex pos t  f a c t o  laws does 
no t  give a c r iminal  a r i g h t  t o  be 
t r i e d ,  i n  a l l  r e s p e c t s ,  by the  
law i n  fo rce  when the  crime charged 
was committed." Gibson v .  Mississ-  

169 U.S. 56 : 16 s .  c t .  9 o i t l i E k .  4 1 1 1 k i Y 2  

c o n s t i t u t i o n a l  provis ion  was - i n -  
tended t o  secure  s u b s t a n t i a l  per- 
sona l  r i g h t s  aga ins t  a r b i t r a r y  
and oppressive l e g i s  l a t i o n ,  s e e  
 alloy- v.  South ~ a r o l i n a ,  237 U .  S.  

80. 183 159 L.Ed. 905. 35 S.Ct .  
5071, and-not  t o  l i m i t  - t h e  l e g i s -  
l a t i v e  con t ro l  of remedies and 
modes of procedure which do n o t  
a f f e c t  mat te rs  of substance.  1 1  

Beazel l  v. Ohio s u  r a ,  a t  171, 
7 0  L . E ~ .  216, 46  & 68. 

Even though i t  may work t o  t h e  d i s -  
advantage of a defendant,  a procedure 
change i s  no t  ex pos t  f a c t o .  For 
e x m i l e ,  i n  Ho t v Utah, 110 U.S. 574, 
28 L.Ed. 262-2 (1884), as  
of t h e  da te  of t h e  a l l eged  homicide 
a convicted fe lon  could no t  have been 



c a l l e d  as a wi tness .  Subsequent 
t o  t h a t  d a t e ,  bu t  p r i o r  t o  t h e  
t r i a l  of t h e  case ,  t h i s  law was 
changed; a convicted fe lon  was 
c a l l e d  t o  t h e  s t a n d  and t e s t i -  
f i e d ,  impl ica t ing  Hopt i n  the  
crime charged aga ins t  him. Even 
though t h i s  change i n  t h e  law 
obviously had a de t r imenta l  impact 
upon t h e  defendant,  t h e  court  
found t h a t  t h e  law was no t  ex  post: 
f a c t o  because i t  n e i t h e r  made 
cr iminal  a t h e r e t o f o r e  innocent a c t ,  
n o r  aggravated a crime previously 
committed, nor  provided g r e a t e r  
punishment, nor  changed t h e  proof 
necessary t o  convic t .  I d .  , a t  
589, 28 L.Ed. 262, 4 S . E .  202. 

I n  Thompson v .  Missouri ,  171 U.S. 
380, S.Ct .  922 
(1898;; f;.!EieHi4~t':as convicted 
o r  murder s o l e l y  upon circumstan- 
t i a l  evidence.  His convict ion was 
reversed by t h e  Missouri Supreme 
Court because of t h e  inadmiss ib i l -  
i t y  of c e r t a i n  evidence.  P r i o r  t o  
the  second t r i a l ,  t h e  law was 
changed t o  make the  evidence ad- 
miss ib le  and defendant was again 
convicted.  Nonetheless, t h e  cour t  
h e l d  t h a t  t h i s  change was procedural  
and no t  v i o l a t i v e  of t h e  Ex Post  
Facto Clause. 

I n  t h e  case a t  hand, t h e  change i n  
the  s t a t u t e  was c l e a r l y  procedural .  
The new s t a t u t e  simply a l t e r e d  t h e  
methods employed i n  determining 
whether t h e  death penal ty  was t o  be 
imposed; t h e r e  was no change i n  the  
quantum of punishment a t t ached  t o  
t h e  crime. The following language 
from Ho' 't' v .  Ut'ah, 'su ' r a ,  app l i cab le  
wi th  eaua --%-£-- orce t o  --I+ t e. case a t  hand, 
summarizes our  conclusion t h a t  t h e  . 

change was procedural  and n o t  a v io-  
l a t i o n  of t h e  Ex Post  Facto Clause: 



The crime f o r  which t h e  present  
defendant was i nd i c t ed ,  t he  pun- 
ishment p resc r ibed ;  t h e r e f o r ,  and 
t he  quan t i ty  o r  t he  degree of 
proof necessary t o  e s t a b l i s h  h i s  
g u i l t ,  a l l  remained unaffected by 
t h e  subsequent s t a t u t e .  
110 U.S. , a t  589-590, 28 L.Ed. 262, 
4  s . c t .  202. 

In  t h i s  case,  no t  only was the  change 
i n  t he  l a w  procedural ,  i t  was amel- 
i o r a t i v e .  It i s  axiomatic t h a t  f o r  
a  law t o  be ex pos t  f a c t o  it  must be 
more onerous than t h e  p r i o r  law. 
P e t i t i o n e r  argues t h a t  the  change i n  
t he  law harmed him because t he  j u r y ' s  
recommendation of l i f e  imprisonment 
would no t  have been sub jec t  t o  review 
by t h e  t r i a l  judge under t h e  p r i o r  
law. But i t  c e r t a i n l y  cannot be s a i d  
wi th  assurance t h a t ,  had h i s  t r i a l  
been conducted under t h e  o l d  s t a t u t e ,  
t h e  jury would have re turned a ve rd i c t  
of l i f e .  

Hence, p e t i t i o n e r '  s  specula t ion  t h a t  
the  jury  would have recommended l i f e  
were t he  p r i o r  procedure i n  e f f e c t  
i s  no t  compelling. 

' Id .  - a t  432 U.S. 292, 293, 294. I 
If r e t r o a c t i v e  app l i ca t ion  of c a p i t a l  sentencing 

procedures i s  no t  an ex pos t  f a c t o  v i o l a t i o n ,  then n e i t h e r  

i s  t he  app l i ca t ion  of t h e  amended guidel ines  t o  an of fense  1 
committed p r i o r  t o  t h e i r  e f f e c t i v e  da te .  The s t a t u t o r y  1 
maximum penal ty  f o r  the  offense has not  been a l t e r e d ,  and 

had t he  o r i g i n a l  guidel ines  been followed, t he  t r i a l  c o u r t )  

s t i l l  could have exceeded t h e  appl icable  term by en te r ing  I 
an order  s e t t i n g  f o r t h  i t s  reasons f o r  depar ture .  F la .  R .  ~ 
C r i m .  P. 3.701 (d) (,11) . 



The Defendant then argues t h e  F lo r ida  ~ o n s t i t u t A o n ,  

s p e c i f i c a l l y  A r t i c l e  X ,  Sect ion 9 ,  p r o h i b i t s  app l i ca t ion  c/f 
I 

t h e  amended gu ide l ines .  The S t a t e  maintains t h i a  c o n s t i t u t i o n a l  

provis ion  i s  inapp l i cab le  f o r  t h e r e  were no subs tan t ive  c 

a f f e c t i n g  t h e  punishment f o r  cr iminal  of fenses :  the  s t a t  

p e n a l t i e s  have remained the  same and the  guide l ines  a r e  j s t  1 
a  procedural  change the  method sentence imposit ion.  ~ 

The Defendant's f i n a l  argument i s  t h a t  s ince  1 
criminal  r u l e s  of procedure should opera te  only p rospec t iv  l y ,  le 
t h e  ameded guide l ines  cannot be appl ied  t o  crimes committe d 
p r i o r  t o  t h e i r  e f f e c t i v e  da te .  The S t a t e  maintains t h a t  s ince  

t h e  amendments a r e  t o  sentencing gu ide l ines ,  i t  i s  reasona l e  b 
t h a t  they be appl ied  t o  a l l  sentencings a f t e r  t h e i r  e f f e c t  ve i 
da te .  Thus, anyone sentenced up t o  and including June 30,  1984, 

would be sentenced pursuant t o  t h e  o r i g i n a l  gu ide l ines .  ~ f o m  

J u l y  1, 1984, onward, the  amended vers ion  of the  guide l ine$  

app l i e s  and t h e  amended guide l ines  have been appl ied  prosp c- t 
t i v e l y .  

In  conclusion,  t h e  Defendant s t a t e s  t h a t  adoptio4 

of h i s  p o s i t i o n  w i l l ,  as a  mat ter  of p u b l i c  p o l i c y ,  

bu te  uniformity and c e r t a i n t y  t o  t h e  sentencing procedure. I 
On t h e  con t ra ry ,  the  s e t t l i n g  of t h i s  ques t ion  i n  S t a t e  v .  I 
Jackson, supra ,  has already accomplished these  goa l s .  Thei.e 
i s  a  c l e a r  d a t e ,  J u l y  1, 1984, and a l l  sentencings a f t e r  i f 
should be imposed pursuant t o  the  amended gu ide l ines .  I 



CONCLUSION 

Wherefore, based on t h e  foregoing reasons and 

those  contained i n  t h e  P e t i t i o n e r ' s  i n i t i a l  b r i e f ,  the  

P e t i t i o n e r ,  t h e  S t a t e  of F l o r i d a ,  r e s p e c t f u l l y  reques ts  

t h a t  t h e  opinion of t h e  Court of Appeal be reversed and 

remanded wi th  d i r e c t i o n s  t o  a f f i rm t h e  sentence imposed 

by the  t r i a l  cour t .  
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