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HENRY LAVADO, J R . ,  P e t i t i o n e r ,  

V S .  

STATE OF FLORIDA, Respondent .  

[AUGUST 21, 19861 

BARKETT, J .  

W e  have  f o r  r e v i e w  Lavado v .  S t a t e ,  469 So.2d 917 ( F l a .  3d 

DCA 1 9 8 5 ) ,  b e c a u s e  i t  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  Pope 

v .  S t a t e ,  84 F l a .  428, 94 So.  865 ( 1 9 2 2 ) ,  P a i t  v .  S t a t e ,  112  

So.2d 380 ( F l a .  1 9 5 9 ) ,  and Washington v .  S t a t e ,  371  So.2d 1108 

( F l a .  4 t h  DCA 1979)  . W e  have  j u r i s d i c t i o n .  A r t .  V ,  § 3  ( b )  ( 3 ) ,  

F l a .  Cons t .  

Henry Lavado was c h a r g e d  by i n f o r m a t i o n  w i t h  armed 

r o b b e r y .  Dur ing  v o i r  d i r e ,  d e f e n s e  c o u n s e l  in formed t h e  

p r o s p e c t i v e  j u r o r s  t h a t  s p e c i f i c  i n t e n t  was a n  e s s e n t i a l  e l e m e n t  

o f  armed r o b b e r y .  The t r i a l  judge  a d v i s e d  d e f e n s e  c o u n s e l  t h a t  

it was " n o t  p r o p e r  on  a  j u r y  s e l e c t i o n  t o  go  i n t o  law" and would 

p e r m i t  d e f e n s e  c o u n s e l  t o  o n l y  a s k  a b o u t  a  p r o s p e c t i v e  j u r o r ' s  

b i a s  a g a i n s t  d r i n k i n g  i n  g e n e r a l .  Defense  c o u n s e l  e x p l a i n e d  t h a t  

r o b b e r y  i s  a  s p e c i f i c  i n t e n t  crime and h e  wished  t o  q u e s t i o n  t h e  

j u r o r s  a b o u t  " t h e i r  a b i l i t y  t o  e n t e r t a i n  o r  a c c e p t  t h e  p r e m i s e  o f  

v o l u n t a r y  i n t o x i c a t i o n  a s  a  d e f e n s e . "  The t r i a l  judge  r e f u s e d  t o  

p e r m i t  t h e  i n q u i r y ,  p e r m i t t i n g  o n l y  a  g e n e r a l  q u e s t i o n  r e g a r d i n g  

a  p r o s p e c t i v e  j u r o r ' s  a b i l i t y  t o  f o l l o w  t h e  c o u r t ' s  i n s t r u c t i o n s .  



A t  t h e  c l o s e  of  t h e  s t a t e ' s  c a s e ,  d e f e n s e  c o u n s e l  moved 

f o r  a  judgment of a c q u i t t a l  on the b a s i s  t h a t  t h e  d e f e n s e  of  

v o l u n t a r y  i n t o x i c a t i o n  had been e s t a b l i s h e d .  

During c l o s i n g  argument ,  t h e  p r o s e c u t o r  argued t o  t h e  j u r y  

t h a t  " [ t l h i s  v o l u n t a r y  i n t o x i c a t i o n  b u s i n e s s  i s  s imply  a  l imp  

excuse  used  t o  t r y  t o  g e t  [Lavado] o u t  of  a  heap of t r o u b l e "  and 

was "no d e f e n s e . "  

The j u r y  was i n s t r u c t e d  on v o l u n t a r y  i n t o x i c a t i o n .  During 

d e l i b e r a t i o n s ,  t h e  j u r y  asked:  "What i s  t h e  r u l e  on t h e  s t a t e  of 

i n t o x i c a t i o n  of  t h e  d e f e n d a n t ? "  and "Are w e  t o  c o n c i d e r  [ s ic ]  h i s  

s t a t e  o f  i n t o x i c a t i o n  a t  t h e  t i m e  of t h e  robbery?"  The c o u r t  

t h e n  r e - r e a d  t h e  i n s t r u c t i o n  on v o l u n t a r y  i n t o x i c a t i o n ,  and t h e  

j u r y  u l t i m a t e l y  r e t u r n e d  a  v e r d i c t  of g u i l t y  a s  cha rged .  The 

T h i r d  D i s t r i c t  a f f i r m e d  t h e  c o n v i c t i o n  and s e n t e n c e .  

The i s s u e  p r e s e n t e d  i n  t h i s  c a s e  i s  whether  t h e  t r i a l  

c o u r t  e r r e d  i n  r e f u s i n g  d e f e n s e  c o u n s e l ' s  r e q u e s t  t o  a s k  

p r o s p e c t i v e  j u r o r s  a b o u t  t h e i r  w i l l i n g n e s s  and a b i l i t y  t o  a c c e p t  

t h e  d e f e n s e  of v o l u n t a r y  i n t o x i c a t i o n .  W e  b e l i e v e  t h e  t r i a l  

c o u r t ' s  r e s t r i c t i o n  of  d e f e n s e  c o u n s e l ' s  q u e s t i o n i n g  on v o i r  d i r e  

d e n i e d  Lavado h i s  r i g h t  t o  a  f a i r  and i m p a r t i a l  j u r y .  

A s  Judge Pearson p o i n t e d  o u t  i n  h i s  d i s s e n t ,  " [ i l f  h e  knew 

n o t h i n g  else a b o u t  t h e  p r o s p e c t i v e  j u r o r s ,  t h e  s i n g l e  t h i n g  t h a t  

d e f e n s e  c o u n s e l  needed t o  know was whether  t h e  p r o s p e c t i v e  j u r o r s  

c o u l d  f a i r l y  and i m p a r t i a l l y  c o n s i d e r  t h e  d e f e n s e  of v o l u n t a r y  

i n t o x i c a t i o n . "  469 So.2d a t  919. W e  can  add n o t h i n g  t o  Judge 

P e a r s o n ' s  comprehensive,  a r t i c u l a t e ,  and l o g i c a l  d i s s e n t i n g  

o p i n i o n ,  and t h e r e f o r e  a d o p t  i t  i n  i t s  e n t i r e t y  a s  our  m a j o r i t y  

o p i n i o n .  Accord ing ly ,  w e  quash t h e  d e c i s i o n  below w i t h  

d i r e c t i o n s  t o  remand f o r  a  new t r i a l .  

I t  i s  s o  o r d e r e d .  

ADKINS, BOYD, EHRLICH and SHAW, JJ. ,  Concur 
McDONALD, C . J . ,  and OVERTON, J . ,  D i s s e n t  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



Application for Review of the Decision of the District Court 
of Appeal - Direct Conflict of Decisions 

Third District - Case No. 83-1050 

Bennett H. Brumrner, Public Defender and Howard K. Blumberg, 
Assistant Public Defender, Eleventh Judicial Circuit, Miami, 
Florida, 

for Petitioner 

Jim Smith, Attorney General and Randi Klayman Lazarus, Assistant 
Attorney General, Miami, Florida, 

for Respondent 


