


Petitioner initially makes a conclusory argument that
Respondent "could not have had a reasonable impression®"™ that he
was not free to leave (PBl5). Petitioner basis its argument on
the following facts: one, Respondent was "initially only
questioned briefly" by the police; two, the officers returned
Respondent's ticket, and three, "Respondent could have left the
officers at any time"™ (PBl5). Respondent readily concedes these
facts, however, there are other, uncontroverted and significant
facts not mentioned by Petitioner:

A. While Respondent was free to leave, the officers
never told Respondent he had that right (R105). This is a factor
which "weighs heavily" in evaluating the encounter. United

States v. Waksal, 709 F.2d4 653, 661 (l11lth Cir. 1983). See also

Florida v. Royer, U.S. 103 s.Ct. 1319, 1326 (1983).

B. The tone of the encounter was not consensual but

rather was more a forced‘interrogation. Throughout this en-
counter it is clear that Respondent did not want to cooperate
with the police and wanted them to leave him alone. Respondent's
protestations got so loud that everyone in the station took
notice (R59). Nonetheless, the police used a tag-team effort to
wear down Respondent's resolve - first the "rookie" Nutt tried to
get Respondent to cooperate and when it became clear that he
would not, the "more experienced™ Green took over (R98). 1Instead
of respecting Respondent's wishes, Green decided that Respon-
dent's protest meant that he was hiding something (R95) and
continued to remain "to persuade" Respondent that he wasn't being
bothered (R93-100). This is hardly a "deferential" manner of

questioning. United States v. Berry, 670 F.2d 583, 595 (5th Cir.




1982) (Unit B en banc). Whether the encounter is "authoritative"

or not is a factor in the analysis. State v. Grant, 392 So.2d

1362, 1365 (Fla. 4th DCA 1981). It is clear here, that the
police forced this encounter and acted in an authoritative
manner. It just defies any reasonable view to suggest that this

encounter was deferential in any sense. See also United States

v. Mendenhall, 446 U.S. 554, 561 (1980) (use of language or tone

of voice indicating that compliance with the officers' request
might be compelled is a circumstance indicating a seizure under
the Fourth Amendment.)

cC. The physical presence of the police officers
suggest that Respondent was not allowed to leave. Here, the two
police officers stood on both sides of Respondent (while he was
sitting down) within one to two feet (R88). Furthermore, a third
police officer, Gaffney, was stationed at the door leading out of
the station (R155). This suggestion of confinement became clear
when Respondent stood up "real close, right next to [Green]"
(R100-1).2 Despite Respondent's obvious reluctance, the
officers did not move. Finally, to insure that Respondent could
not escape this "voluntary encounter", the third officer ex-
hibited his gun in his ankle holster (R155). Such "threatening"
physical presence is a definite indication that Respondent was

seized. United States v. Mendenhall, id.; United States v. Berry,

670 F.2d at 595 (if the officer interferes with the suspect's

progress "in any way" it is a circumstance indicating a seizure).

5 While Green pointedly refuse to say whether he told Respondent to

sit down (R101), Respondent and his witness, Robert Seymour,
testified affirmatively that Green did indeed order Respondent to
sit down (R123, 146).



D. Petitioner argues that there is a class of en-
counters between the police and citizens which are not subject to
the concerns of the Fourth Amendment, but fails to mention that

this contact must be "voluntary", United States v. Mendenhall,

supra; Nease v. State, 442 So.2d 325 (Fla. 4th DCA 1983), and not

coercive. Florida v. ‘Royer, supra. In this respect, Petitioner

avoids the obvious facts and implications of Respondent's re-—

peated and vociferous objections to this intrusion. It does not

matter that Officer Green thought that he was not bothering or
harassing Respondent - what is important is that Respondent
thought he was being bothered and immediately registered his
objection. The entire sequence, illuminated clearly by Green's
testimony (R91-101), represents a case of blatant police tactics
designed to disregard Respondent's wishes. This is not a
voluntary encounter under any view of the facts.

Petitioner's failure to consider these factors undermines
its conclusion. There are many instances where the police do not
detain citizens and only restrain them in a minimal fashion, but
the additional factors that Petitioner overlooked make clear that
this is not one of those cases.

Notably, Petitioner has chosen not to address Respondent's
argument regarding whether there were reasonable grounds to
justify the’stop in this case (Respondent's Initial Brief, page
10-13). This shortcoming is understandable - the facts that
triggered the stop do not compare favorably (for the State) with

the facts in Horvitz v. State, 443 So.2d 545 (Fla. 4th DCA 1983)

and Martinez v. State, 414 So.2d4 301 (Fla. 4th DCA 1982).

Petitioner's sole reliance on the fact that there was no seizure



and utter failure to address the justification for the stop
amounts to a concession to the only reasonable conclusion

possible - the stop was not justified by any objective facts and

was improper.

Petitioner next indulges in a cursory treatment of the
consent question. Petitioner relies on the facts that: "Re-
spondent does not have a limited capacity", Respondent was
informed of his right to refuse consent, the detectives "made no
threats of a warrant or of using a narcotic sniffing dog", and
Respondent indicated which suitcase should be searched first
(PB16). Respondent does not take issue with these isolated facts
except to note that an indication of which suitcase to look at
first sheds no light on whether coercion was used to obtain the
consent. However, Respondent does take issue with Petitioner's
narrow view of the facts - in violation of the edict of

Schneckloth v. Bustamante, 412 U.S. 218 (1973) to look at "all

the circumstances.”

Petitioner, once again, fails to address in any manner the
other clearly coercive factors, evident even underva view
favorable to the State:

A. Inexplicably, Petitioner refuses to acknowledge
that the evidence 1is unrefuted that Respondent registered
repeated and vociferous objection to the police officers’
presence and inquiry. It was only after an "explanation"™ by the
the two officers that Respondent's unequivocal desires were
overwhelmed (R91-101). If this course of conduct 25195 to the

actual consent is considered, as Schneckloth requires, it

certainly raises serious questions about Respondent's sudden



about face (after his protestations were obviously ineffectual).
Petitioner's failure to consider these crucial facts ignores a
central part of the sequence of events in this case. See LaFave,

Search and Seizure: A Treatise on the Fourth Amendment, Section

8.2(4,f).
B. Petitioner also fails to address the physical
presence of the officers while they were talking to Respondent.

Green and Nutt approached Respondent, who was sitting down, and

stood on both sides of him, within one to two feet (R100). To
complete their intimidating posture, the police officers also
stationed a third officer by the door leading out of the station,
who exhibited his gun in his ankle holster (R155). There can be
no doubt - the trap was sprung (and Respondent was the prize) as
soon as the officers approached Respondent. This type of conduct
certainly undermines Petitioner's contentions to the contrary and

is a factor showing involuntary consent. See LaFave, supra,

Section 8.2(b).

C. Another related factor is the failure of the police
to tell Respondent he could leave (R105). Of course, the police
are not required to impart such information to suspects but it is

a factor to be considered. LaFave, supra, Section 8.2(b). It 1is

especially important in this case where Respondent had expressed
objection to the police presence and was surrounded by police
officers. While Respondent was told he had the right to refuse

consent, he was confronted with the reality that the police were



ignoring his expressed desires, had him surrounded, and ap-
parently would not let him leave. There was no option left to
Respondent but to tactfully, but not voluntarily, surrender to
his captors.

Petitioner's terse, conclusory analysis of "all the cir-
cumstances" misses the mark. Petitioner's tunnel vision ignores
the clear evidence that Respondent did not want to cooperate with
the police, and instead, paints an incomplete picture of the
sequence of events. The reality is that Respondent repeatedly
made clear his desire to have the police leave and that desire
was worn down by the police presence, authoritative tone, and
refusal to let him leave. Valid consent must "be in accordance

with human experience", Bailey v. State, 319 So.2d 19, 28 (Fla.

1975), and the facts in this case, viewed in their totality,
leave no other conclusion but that Respondent's consent was
involuntarily given.

Finally, Petitioner argues in one sentence that "[C]onsent
to search luggage extends to containers within" (PB1l6). In

support of this statement Petitioner cites State v. Wargin, 418

So.2d 1261 (Fla. 4th DCA 1982) (AB9). Respondent's position is

not inconsistent with Wargin. Wargin does not change the

established rule that consent can be limited, by expression or

implication, LaFave, supra Section 8.1, page 612, but rather

approved the search of Wargin's luggage because Wargin had
consented to a "search" of his luggage. 418 So.2d at 1262,
Thus, in Wargin the suspect gave a broad authorization. The
facts in this case are in stark contrast to Wargin. The only

consent the police could elicit (from an obviously reluctant
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Respondent) was authorization for a "qhick hand check" (R43).

This is not a broad authorization. See Horvitz v. State, supra

(consent to look into one's luggage does not authorize "touch-
ing").

The limited consent doctrine retains its vitality despite

Wargin. See Horvitz, supra; Leonard»v. State, 431 So.2d 614
(Fla. 4th DCA 1983). Petitioner's laconic treatment of the issue
fails to address the crux of the matter - what did Respondent
actually consent to? It doesn't take much to realize that the
retrieval of the tennis ball can from Respondent's luggage and
then wrenching off its bottom goes far beyond a "quick hand
check." The police actions are "beyond the parameters of consent"

and were 1improper. Leonard v. State, 431 So.2d at 615.

Petitioner presents a carefully constructed picture of
events. Understandably, Petitioner relies on a few, isolated
positive instances in this record. However this issue requires
more - a view of the totality of the circumstances. Throughout
this record is the unmistakable reality that while Respondent was
adamant in his desires to be left alone, the police were more
adamant in their desire to get into Respondent's luggage. Their
insistent, pressing attitude caused the police to improperly
stop Respondent (without any objective reason to suspect criminal
activity), intimidate Respondent into consent, and overstep their
limited authorization. Common sense, human experience, and the
Fourth Amendment to the United States Constitution reject the
over reaching in this case - a classic case of going too far on

too little.



POINT III

ASSUMING ARGUENDO THAT AMENDED ARTICLE I,
SECTION 12 OF THE FLORIDA CONSTITUTION PERMITS
THE STATE TO INTRODUCE ILLEGALLY OBTAINED
EVIDENCE AT A PROBATION REVOCATION HEARING,
SAID RULE SHOULD ONLY BE APPLIED PRO-
SPECTIVELY

The amendment to Article I, Section 12 of the Florida

Constitution cited in Issue I took effect on January 4, 1983. The

amendment on its face neither eliminated nor put probationers on
notice that probation revocation hearings would no longer be
subject to motions to suppress illegally obtained evidence since
the United States Supreme Court never made such an explicit
Fourth Amendment determination. Thus, if the law of State v.

Dodd, supra and Grubbs v. State, supra, has been overruled, it

was not the amendment of Article I, Section 12 which effected the
change, but rather subsequent case law and judicial decisions.
Respondent committed the acts which formed the basis of the
violation of probation on January 26, 1984 (R245). His pro-
bationary term was based on crimes committed in November, 1982
(R248-9). The only notice that Respondent arguably had that the

exclusionary rule would not apply was in United States v. Leon,

supra. As discussed earlier, Leon was the first time that the
exclusionary rule was not applied to bar the admission of
illegally obtained evidence in an adjudicative proceeding in
direct support of a charge that would subject the victim of the

search to imprisonment. See United States v. Workman, supra.

Thus, Leon, which was decided after January 26, 1984 (on July 5,

1984), pulled the rug out from Respondent. Retroactive ap-

plication here is fundamentally unfair.



As held by the United States Supreme Court in Bouie v.

Columbia, 378 U.S. 347, 84 S.Ct. 1697,12 L.Ed.2d 894 (1964):

There can be no doubt that a deprivation of the
right of fair warning can result not only from
vague statutory language, but also from an
unforseeable and retroactive judicial expansion
of narrow and precise statutory language....If
a state legislature is barred by the ex post
facto clause from passing such a law, it must
follow that a state Supreme Court is barred by
the due process clause from achieving precisely
the same result by judicial construction.

Thus, assuming the exclusionary rule to no longer apply to
probation revocation hearings, the mere amendment of Article I,
Section 12 of the Florida Constitution did not adequately place
probationers on notice of said modification, since the United
States Supreme Court had not decided a case which even arguably
signalled the fundamental shift sought by Petitioner.

Thus, to avoid the ex post facto doctrine, Leon (and our
constitutional amendment) must be applied prospectively and not
retroactively. As such, the defendant's Fourth Amendment rights

are preserved, at least up to the time Leon was decided. Thus,

as a matter of constitutional law, see Wilson v. State, 288 So.2d

480 (Fla. 1974) and as a matter of fairness, any change that this

Court contemplates cannot be applied to Respondent.



CONCLUSION

Respondent's convictions and sentences should be reversed
and remanded because of an improper and illegal search and

seizure,
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