


possible exception of playing (R265). [When asked why W.S.L.
threw the baby on the bed, Andrue said he didn't know (R267).
When asked about the baby crying, Andrue said the baby did not
cry until he threw her on the bed and she fell on the floor
(R266-268).] These acts had nothing to do with the sexual acts,
and the sexual-act injuri?s had nothing to do with the death.
There was no evidence of a common criminal scheme to sexually
batter the baby that resulted in the homicide. The homicide was
not a probable, predictable, reasonably foreseeable result of the
sexual battery; and the sexual battery did not cause the death,
Had the children never sexually touched the baby, the baby would
have died anyway from its internal injuries; and had the baby
only been sexually assaulted - it is to be noted that no force
was necessary to sexually assault the baby because an
eight-month-o0ld infant is incapable of resisting - the baby would
never have died.

Examples of a homicide and its causal connection to an
underlying felony resulting in felony murder charge are legion:
during an attempt to escape from the scene of the underlying

felony, someone is killed, Amaro, supra; beating someone to

effect a robbery or rape and the victim dies from the beating,

Adams v. State, 341 So.2d4 765 (Fla. 1976), and Bryant supra; and

inflicting some type of wound while committing a felony, and the

victim received inadequate or negligent medical treatment and
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dies, Adams v. State, 310 So.2d 782 (Fla. 2d DCA 1975). The

common denominator to all of these examples is that the victim
would not have died but for the commission of the underlying
felony. The victim would not have died if there had not been a
felony crime scene to escape from; the victim would not have died
if he hadn't been forced to receive negligent treatment from the
doctors and/or hospital due to injuries received during the
commission of the felon. It makes no difference whether it is
the defendant or a co-defendant who causes the fatal injuries; if
they both agreed to commit the felony, then they are both liable

for the homicide that results therefrom. Adams v. State, 341

So.2d 765 (Fla. 1976).

In our case, however, there is no causal connection between
the homicide and the sexual battery. It cannot be said that the
baby would not have died but for the sexual battery. It cannot
be said that in order to do the sexual battery such force was
exerted to cause fatal injuries. And it cannot be said that the
sexual battery injuries caused the homicide. The fatal injuries
causing the death were independent acts, separate and distinct
from the sexual battery. W.S.L. is not guilty of first-degree
felony murder by sexual battery, and the trial court erred in
denying his Motion for Judgment of Acquittal on the charge in

first-degree felony murder.
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The remaining issue is whether or not W.S.L. could be
convicted of third-degree murder as a lesser included. Although
the facts at issue could justify third-degree murder as a lesser,
the Petition for Delinquency did not contain necessary
allegations to justify a lesser. The Petition on the
first-degree murder charge read as follows:

Your Petitioner, undersigned Assistant State

Attorney, respectfully represents that W.S.L.

of the age of nine (9) years (09/26/74), is a

delinguent child within the intent and meaning

of the laws of Florida, in this, to wit: The

said child did commit a delingquent act. On or

about September 14, 1983, in the County of

Pinellas, State of Florida, the said child did

unlawfully, while engaged in the perpetration

of, or in an attempt to perpetrate the crime of

sexual battery, did inflict upon Barbara S.

Parks, a human being, mortal wounds, and as a

direct result thereof, the said Barbara S. Parks

died; contrary to Florida Statute 782.014(1)(a),

a Capital Felony. (R10)
Inasmuch as third-degree murder under Florida Statute
782.04(4)(a) requires an unlawful killing when perpetrated
without any design to effect death during the perpetration of a
felony other than those listed for felony murder (such as sexual
battery), it is obvious that the allegations in the Petition do
not justify third-degree murder as a lesser. In order for
third-degree murder to apply, some sort of felony - such as
battery or child abuse - must take place; and the State would
have had to have made allegations pertaining to this other

felony. Battery, for example, would require an allegation as to
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touching against the will or intentionally causes bodily harm and
child abuse requires culpable negligence resulting in great

2. Allegations of sexual battery resulting in death

bodily harm.
do not encompass another type of felony necessary for
third-degree murder. Sexual battery on a child can take place
regardless of the child's consent, has nothing to do with
culpable negligence, and may or may not result in intentionally
caused bodily harm. The Petition in this cause is simply too
narrow to encompass third-degree murder.

The question, however, is not whether the allegations in the
Petition encompass the lesser of third-degree murder - the State
basically admitted in its Memorandum of Law on the issue that the
Petition's allegations were lacking (R43-45); but whether such
allegations must be made in the charging document in order to
allow for lessers in a situation involving degrees of a
particular crime.

According to Fla.R.Crim.P. 3.490:

If the indictment or information charges
an offense divided into degrees, the jury
may find the defendant gquilty of the offense
charged or any lesser degree supported by
the evidence. The judge shall not instruct
on any degree as to which there is no evi-
dence,
The State argued that according to this rule, it matters not what

allegations are in the charging document. If the crime charged

is divisible by degrees and the facts support a lesser degree, a
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lesser degree can be considered even if the allegations in the
charging document fail to support such a lesser degree. Defense

counsel argued that according to Brown v. State, 206 So.2d 377

(Fla. 1968), non-mandatory lesser includeds must be comprehended
by the allegations of the charging document and supported by the
proof. It was then pointed out by defense counsel that under the
Schedule of Lesser Included Offenses contained in Florida's

Standard Jury Instructions for Criminal Cases, third-degree

murder is not a necessarily included offense as it is listed as a
Category 2 for first-degree murder. Such Category 2 offenses

"may or may not be included in the offense charged, depending on

the accusatory pleading and the evidence, which will include all

attempts and some lesser degrees of offenses (emphasis added.)

Florida Standard Jury Instructions (Crim.), p. 257 (R35-37).
This particular issue was briefly touched upon by the Second

District Court of Appeal in Linehan v. State, 442 So.2d 244 (Fla.

2d DCA 1983). The court noted that "the subject of lesser
included offenses under first-degree (felony) murder is a
difficult one with inherent, latent complexities." The Court
believed that a lesser was required no matter what the charging
document stated as long as the facts were present and then
certified a question on the subject in general to this Court.
Linehan, id. at 256. The certified question to date has yet to

be answered.
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‘ W.S.L. would point out that his particular issue is a twist
or variation of the issue in Linehan and deserves further
attention in this Honorable Court if this Court agrees that
first-degree murder is not supported by the evidence. 1Inasmuch
as the charging document failed to inform the accused of the
lesser of the third-degree murder and the accused is entitled to
know exactly with what he is charged, third-degree murder is not

a lesser,
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ISSUE IV

DID THE TRIAL COURT ERR IN DENYING
W.S.L's MOTION FOR JUDGMENT OF AC-
QUITTAL AS TO THE COUNT OF SEXUAL
BATTERY DUE TO INSUFFICIENT EVIDENCE
AND OF TWO ATTEMPTED SEXUAL BATTERY
CHARGES WITH A PENCIL/HANGER IN THE
VAGINA AND ANUS WHEN THE STATE FAILED
TO SHOW EVIDENCE OF INTENT TO COMMIT
THE BATTERIES FOR THE PURPOSE OF
SEXUAL PLEASURE?

(As stated by Respondent/Cross-
Petitioner.)

Case law in Florida has developed to the point where it has
been determined that sexual gratification need not be alleged or
proved in order to establish a sexual battery involving male and
female sexual organs, but the issue of whether or not sexual
gratification is necessary in a case involving foreign objects
and a sexual organ has been left pointedly unanswered.

Aiken v. State, 390 So.2d 1186 (Fla. 1980); State v. Aiken, 370

So.2d 1184 (Fla. 4th DCA 1979); Hendricks v. State, 360 So.2d

1119 (Fla. 34 DCA 1978); and State v, Alonso, 345 So.2d 740 (Fla.

3d pca 1977).

Alonso, id., dealt with a situation involving foreign objects
against sexual organs; but the court made the sweeping statement
that psychosexual motivation - i.e., sexual gratification - was a
necessary element for a sexual battery. Alonso, id. at 742, 743.

In Hendricks, supra, the same court revisited Alonso and

clarified it to the extent that the holding was limited to

situations involving foreign objects. The court held:
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Clearly, when an object other than the
actor's sexual organ is brought into
union with the victim a question of
intent to derive sexual gratification
comes into play and becomes a necessary
element of the crime, If this were not
so, innocent conduct not intended by
the Legislature to be included would

be made criminal.

However, under facts such as those
in the instant case (where the act in-
volves the sexual organ of the actor)
there can be no question that the act
itself infers a criminal intent requir-
ing no specific intent other than that
evidenced by the doing of the acts con-
stituting the offense, (Askew v. State,
[118 So0.2d 219 (Fla. 1960)]) and intent
of the actor to attain sexual gratifica-
tion is not an element of the crime
which must be alleged and proved.

Hendricks, supra at 1123, 1124,

When State v. Aiken, supra, came along, the majority of the

Court refused to consider the idea of foreign objects and sexual
gratification inasmuch as it was dealing only with a situation
involving sexual organs only and no foreign obiect. The court
stated it would not consider the question of intent to gain
sexual gratification where the actor used a foreign object. The
court then stated: "It is simply our decision that a desire for
sexual gratification is not a necessary element to a sexual

battery as charged here." State v. Aiken, supra at 1185. The

specially concurring opinion by Judge Dauksch pointed out that by
explicitly restricting the opinion to sexual organs only, the

court was inviting further appellate litigation of the statute
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with slightly different facts involving foreign objects. It is
to be noted that when the Florida Supreme Court reviewed Aiken,
the opinion adopted the majority decision and made no mention of
the exception for foreign objects. Justice McDonald, however, in
a specially concurring opinion noted the gap created by the
opinion as pointed out by Judge Dauksch. Judge Dauksch's
prophetic opinion has now been realized with this case.

In this case we have two very young boys, ages eight and six
at the time (R127,128), who take turns poking an infant with a
hanger and/or pencil in the baby's genital area (R275,276,279,
280,288,289,325-330). Andrue indicated that they moved the
pencil between the baby's legs and put the hanger in the baby's
"butt" (R278,288,289), but why he and W.S.L. did this is not
asked or answered. What is brought out, however, is the fact
that the boys have been exposed to highly pornographic materials
in which men place objects into women's various orifices
(R289-292,301,302,305-307); and the inference is clear that these
boys were merely imitating what they had seen in the magazines
without any true understanding of what they were doing. Sexual
gratification was not alleged, nor proven, and not even
considered a reasonable possibility - contrary to the Second
District Court of Appeal's opinion (which, it is to be noted,

does not give a record cite for support).
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‘ Due to the fact that the courts have been reluctant to
include foreign objects in its determinations that sexual
gratification is not a necessary element of sexual battery and
the facts in this case that obviously show a battery as opposed
to a sexual battery inasmuch as "sex" with all its connotations
had nothing to do with this particular case, the trial court
should have granted the motion for judgment of acquittal as to
the two counts of attempted sexual battery with a pencil and/or

hanger. As pointed out in Alonso, supra, the plain meaning of

the words in the statute should be heeded and sexual battery
should be concerned with criminal sexual conduct. One child's
imitation of adults by touching another with a foreign object
without some sort of evidence showing sexual gratification (i.e.,
knowledge of the true purpose behind such touching) is not
criminal sexual conduct. Sexual battery in this situation should
not be one of strict liability.

In regards to the motion for judgment of acquittal on the
sexual battery charge involving W.S.L. placing his penis in the
infant's mouth due to insufficient evidence (R371,389), it is to
be noted that the only evidence supporting this charge is that of
Andrue's testimony. Andrue - lead by the State with the
questions requiring "yes", "no" or one-word responses - stated he
saw W.S.L. place his "peter" in the baby's mouth and then W.S.L.

"peed" in her mouth (R292,293). This statement went



unsubstantiated by independent evidence in that witnesses stated
that baby's dress was dry, and there was no sign of urine in the
baby's stomach (R110,111,352). Andrue's testimony in this area
was too unreliable to justify a conviction for sexual battery.

See Robinson v. State, 462 So.2d 471 (Fla. lst DCA 1984), based

on a procedural error in which the defendant obtained a new trial
with the renewed possibility of obtaining a judgment of acquittal
based on insufficient evidence when the sole witness's testimony

of alleged rape was entirely unsupported by scientific evidence.

Although the court in Robinson took careful note of

Tibbs v. State, 397 So0.2d4 1120 (Fla. 1981), it also noted that

Tibbs stated that appellate courts continue to have authority to
reverse a conviction "in the interest of justice" and emphasized
that "each situation is unique."

Finally, it is to be noted that if this court rejects all of
the above-stated arguments as to lack of evidence to sustain
convictions for felony murder and sexual battery, the trial court
erred in adjudicating Willie delinquent on both felony murder and
the underlying felony; and the underlying felony adjudication

should be stricken. See Issue I, above. 3.
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ISSUE V

DID THE TRIAL COURT ERR IN NOT
GRANTING W.S.L.'s MOTION FOR
JUDGMENT OF ACQUITTAL AS TO THE
AGGRAVATED BATTERY CHARGE WHEN
THE STATE FAILED TO SHOW W.S.L.'s
SPECIFIC INTENT TO INFLICT GREAT
BODILY HARM ON THE INFANT?

During his testimony, Andrue failed to give a reason as to
why he and W.S.L. hit the baby with a belt, threw her on the bed,
or bit her. Andrue indicated he was upset or mad with the baby,
but stated he did not know why (R293,294). At one point the
boys' actions with the baby were referred to as "playing with the
baby" (R298). Andrue did state, however, that neither he nor
W.S.L. meant or tried to hurt the baby that night (R304).

According to the charge against W.S.L. in Count Five, W.S.L.
was charged with aggravated child abuse via aggravated battery
(R11) and aggravated battery is defined as "intentionally or
knowingly causes great bodily harm," Florida Statue

784.045(1)(a). Case law has established that aggravated battery

is a specific intent crime. State v. Horvatch, 413 So.2d 469

(Fla. 4th DCA 1982); and see Evans v. State, 452 So.2d 1093 (Fla.

2d DCA 1984). A person must not just knowingly touch someone, he
must do so as to intentionally or knowingly cause great bodily

harm. See Sykes v., State, 351 So0.2d 87 (Fla. 24 DCA 1977). 1In

cases involving charges where specific intent is a required

element of the offense, the mere doing of the act does not raise
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a presumption of criminal intent; the State must prove that the
accused had the specific intent involved in the charge.

Smith v. State, 100 So. 738 (Fla., 1924). 1In Smith the Florida

Supreme Court held that the mere striking and destruction of the
victim's eye was not enough to show malicious intent to maim and
disfigure.

The unrefuted evidence was that W.S.L. and Andrue did not
mean or try to hurt the baby that night (R304). The fact that
the boys were too young to know that kneeling on the baby or
throwing the baby on the bed would cause great bodily harm to an

infant with a heart problem does not show the requisite intent
for an adjudication on this charge. The trial court erred in not

granting the motion for judgment of acquittal on this count.
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FOOTNOTES

1. Prior to trial defense counsel filed a Motion for
Determination of Competency to Stand Trial, stating that W.S.L.
would not discuss the incident with him (defense counsel), did
not understand the charges, and did not understand the legal
proceedings (R21,22). One doctor's report noted that W.S.L. had
no ability to assist his attorney in planning a defense (R22).
Defense counsel then asked that three experts be appointed to
evaluate W.S.L. in regards to his competence to stand trial
(R22,64-78,84,431-459). The trial court denied the motion (R23).
During the middle of the proceedings, W.S.L.'s guardian ad litem
testified that despite efforts by both himself and defense
counsel, W.S.L. was unable to understand the nature of the
proceedings and its consequences (R369,370). The guardian then
noted that throughout the entire proceeding, W.S.L. read a dozen
comic books and drew sketches (R370). W.S.L. paid no attention
to the witnesses' - even his own mother - with the sole exception
of listening to his 1little brother (R370).

2. See Florida Statutes 784.03 and 827.04, respectively.

3. It is to be noted that if this court agrees with the
above-stated arguments in this issue, then there is insufficient
evidence to sustain the sexual battery felony murder conviction
inasmuch as there would be no underlying felony to support the
conviction.

4, It was noted that had the baby not had such a severe heart
defect; the infant would have had a better chance of surviving
the incident (R343-346).
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CONCLUSION

In light of the foregoing reasons, arguments and authorities,
this Honorable Court should uphold the decisions as rendered by
the Second District Court of Appeal in this case and in similar
cases where the same issue has been determined by the Second
District Court of Appeal as to the certified issue raised in the

Petitioner's brief. See Dixon v. State, 463 So0.2d 342 (Fla. 2d

DCA 1985); and Enmund v. State, 459 So.2d 1160 (Fla. 2d DCA

1984). As to the issue involving the Second District Court of
Appeal's ruling that a retroactive competency hearing should be
held, this court should reverse for a new hearing and trial if

W.S.L. is competent as per Hill, supra. The remaining three

issues should also be determined in W.S.L.'s favor so as to

determine the types of charges W.S.L. can be retried on.
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