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ARGUMENT 

CERTIFIED QUESTION 

DOES AN AUTOMOBILE DRIVER WHO, BY SIGNALS, 
RELINQUISHES HIS RIGHT OF WAY TO ANOTHER 
VEHICLE, OWE ANY DUTY TO REASONABLY ASCERTAIN 
WHETHER TRAFFIC LANES, OTHER THAN HIS OWN, 
WILL SAFELY ACCOMMODATE THE OTHER VEHICLE? 

On pages 3 and 4 of our main brief we set out the 

testimony of the defendant, the signaling driver. He 

testified he motioned Mr. Waychoff to proceed and when asked 

whether he could tell whether it was clear for Mr. Waychoff 

to proceed, he said: 

Question: .. . You motioned him to come ahead 
and make the turn? 

Answer: Yes. 

Question: And at that point were there any 
vehicles immediately to the right of you 
sitting in what would be the lane closest to 
the curb, heading north on U.S. l? 

Answer: Not for me to see, because I didn't 
notice. I have a mirror, but I didn't pay any 
particular attention. I just let him go. I 
figured if I cleared his way, he could go 
across. I just let him go.. .. (R 56). 
[Emphasis Added] 

The cases on which defendant primarily relies are cases 

in which the courts have held that no reasonable person 

could have interpreted the signal to mean it was safe to 

proceed. In the present case the defendant's testimony 

indicates that he could have looked in his mirror to see 



whether the lane to the right of him was clear, but didn't 

bother. This defendant assumed Mr. Waychoff could make it. 

The jury could clearly have so found from his testimony, and 

that he simply did not care enough to make sure the way was 

clear. 

The defendant's entire argument rests on the faulty 

premise that no reasonable person could have interpreted his 

signal to mean the way was clear. Certainly that conclusion 

cannot be drawn as a matter of law from the defendant's 

testimony. 

Defendant says on page 5  that the "mere" waiving of 

another driver does not relieve the other driver to exercise 

reasonable care. No one is suggesting in the present case 

that the "other driver" did not also contribute to this 

accident. If, however, the signaling driver was guilty of 

5% and the proceeding driver guilty of 9 5 %  of the cause of 

this accident, the signaling driver is still liable. 

Nor do we argue, as defendant suggests on page 6, that 

the wave was a "guaranty that all lanes of traffic were 

clear." How it was to be interpreted, under all the 

circumstances, was a jury question. 



I n  t h e  p r imary  case on which d e f e n d a n t  rel ies,  Nolde 

B r o t h e r s  I n c .  v .  Ray, 221 Va. 25, 266 S.E.2d 882 ( 1 9 8 0 ) ,  t h e  

waving d r i v e r  and t h e  p roceed ing  d r i v e r  were each  moving a  

few f e e t ,  s t o p p i n g  and w a i t i n g  f o r  t h e  o t h e r  t o  proceed.  

The waving d r i v e r  d e n i e d  e v e r  g i v i n g  a s i g n a l ,  t e s t i f y i n g  t o  

t h e  c o n t r a r y  t h a t  h e  s imply  th rew up h i s  hands i n  d i s g u s t  

and t h e  o t h e r  d r i v e r  t h e n  a t t e m p t e d  t o  go i n  f r o n t  o f  him. 

I n  t h a t  case t h e  c o u r t  r e c o g n i z e d  t h a t  under  c e r t a i n  

c i r c u m s t a n c e s  t h e  s i g n a l i n g  d r i v e r  can  b e  h e l d  l i a b l e ,  b u t  

t h a t  under  t h e  f a c t s  o f  t h a t  c a s e ,  t h e  d r i v e r  who proceeded 

s h o u l d  have known a s  a matter of  law t h a t  t h e  s i g n a l e r  w a s  

i n  no p o s i t i o n  t o  t e l l  him t h a t  t h e  way w a s  c l e a r .  

Beginning on page  8  t h e  d e f e n d a n t  h a s  c i t e d  c a s e s  from 

Ohio, L o u i s i a n a ,  Maryland, Michigan,  and Kansas. I n  e a c h  

o f  t h o s e  cases t h e  i n j u r e d  p l a i n t i f f  w a s  t h e  one  who 

responded t o  t h e  s i g n a l  and it was h e l d  t h a t  t h e  p l a i n t i f f  

was b a r r e d  as a matter o f  law by c o n t r i b u t o r y  n e g l i g e n c e .  

None o f  t h o s e  s t a t e s ,  a t  t h e  t i m e  o f  t h o s e  d e c i s i o n s ,  had 

compara t ive  n e g l i g e n c e ,  and t h u s  any n e g l i g e n c e  would b a r  

p l a i n t i f f  from r e c o v e r y .  

I n  t h e  p r e s e n t  case a l l  t h e  s i g n a l i n g  d r i v e r  had t o  do  

t o  a s c e r t a i n  t h a t  t h e  way was c l e a r  w a s  t o  look  i n  h i s  

m i r r o r  o r  t u r n  h i s  head and l o o k  back i n t o  t h e  l a n e  of  



traffic on his right. He admitted signaling the driver to 

proceed. When asked were there any vehicles to the right he 

said he "didn't notice ... didn't pay any particular 

attention. I just let him go." Unlike Nolde, the Virginia 

case on which defendant relies, where the waving driver said 

he simply threw up his hands in disgust, the defendant in 

the present case admits signaling the plaintiff to proceed 

on the assumption "he could go across" (R 56). Whether he 

was negligent was for the jury. 
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