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PRELIMINARY STATFCMENT 

Petitioner was Appellee in the Fourth District 

Court of Appeal and prosecution, in the Circuit Court of the 

Nineteenth Judicial Circuit in and for Okeechobee County, 

Florida; Respondent was Appellant and Defendant respectively 

in those courts. In this brief the parties will be referred 

to as Petitioner and Respondent. 

The symbol "A" will be used to denote Petitioner's 

Appendix attached hereto. All emphasis in this brief is 

supplied by Petitioner unless otherwise indicated. 



STATEMENT OF THE CASE AND FACTS 

Respondent was charged by information with one count 

of a lewd and l a sc iv ious  actuponachildandonecountof performing 

a lewd and l a sc iv ious  a c t  i n  t h e  presence of a c h i l d .  The record  

i s  not  s p e c i f i c  but  a t  some po in t  i n  time p r i o r  t o  t r i a l  the  

second count was n o l l e  prossed.  The defendant was t r i e d  and 

convicted of committing a lewd and l a sc iv ious  a c t  upon a c h i l d  

(Appendix I ) .  

During c los ing  argument, defense counsel a t tacked the 

c r e d i b i l i t y  of t h e  S t a t e ' s  case by c a l l i n g  t h e  v i c t i m ' s  mother 

a l i a r  and by arguing t h a t  t h e  S t a t e  had f a i l e d  t o  c a l l  some 

s i x  ( 6 )  witnesses ,  who had information about t h e  case ,  t o  

t e s t i f y .  The prosecutor  responded by poin t ing  out  t h a t  the  

witnesses  had been i n  court  and a v a i l a b l e  t o  t h e  defense i f  

he  had wanted t o  c a l l  them. The prosecutor  f u r t h e r  r e p l i e d :  

You heard [defense counsel]  say t h a t  he  has  
t a lked  t o  the  witnesses  i n  t h i s  case  many 
times and t h a t  i s  t r u e .  Unt i l  M r .  Lowry 
t e s t i f i e d  i n  h e r e  t h e  o the r  day I had no i d e a  
whatsoever what he was going t o  say b u t  he  
knew exac t ly  what a l l  of t h e  S t a t e  witnesses  
were going t o  say before  he  got up and 
t e s t i f i e d .  They had no idea  what he was 
going t o  s a y .  Keep t h a t  i n  mind. 

The P e t i t i o n e r  argued t h a t  t h i s  comment by t h e  prose- 

cu tor  was a f a i r  response t o  Respondent's c los ing  remarks and 

d i r e c t e d  towards Respondent's c r e d i b i l i t y .  The Fourth D i s t r i c t  

agreed, but  found t h e  remarks were s u s c e p t i b l e  of cons t ruc t ion  

as  a comment upon Respondent's r i g h t  t o  remain s i l e n t ,  hence 

r e v e r s i b l e  without r e s o r t  t o  t h e  harmless e r r o r  doc t r ine .  



The Petitioner's motion for rehearing, rehearing 

en -- banc and for certification of question was denied. The 

Petitioner timely filed its Notice of Intent to Invoke 

Discretionary Jurisdiction and this appeal follows: 



POINT INVOLVED 

WHETHER PETITIONER PROPERLY INVOKES THE 
DISCRETIONARY JURISDICTION OF THIS HONORABLE 
COURT, AS THERE IS EXPRESS AND DIRECT 
CONFLICT BETWEEN THE DECISION OF THE 
FOURTH DISTRICT IN THE INSTANT CASE 
AND DECISIONS OF THE FLORIDA SUPREME 
COURT AND DECISIONS OF OTHER STATE 
APPELLATE COURTS? 



SUMMARY OF ARGUMENT 

The dec is ion  of the  Fourth D i s t r i c t ,  applying a  

per se r e v e r s i b l e  r u l e  t o  the  prosecutor ' s  remarks i n  c los ing ,  

d i r e c t l y  and expressly c o n f l i c t s  wi th  t h i s  Court ' s  hold i n  

S t a t e  v .  Murray, 443 So.2d 955 (Fla .  1984). 

The dec is ion  of t h e  Fourth D i s t r i c t  a l s o  d i r e c t l y  

and expressly c o n f l i c t s  wi th  cases  which hold t h a t  a  prosecutor  

i n  c los ing  argument may respond t o  remarks of defense counsel 

and comment on t h e  evidence a s  i t  e x i s t s  before  t h e  jury 

without necessa r i ly  v i o l a t i n g  a  defendant 's  F i f t h  Amendment 

r i g h t s .  



ARGUMENT 

PETITIONER PROPERLY INVOKES THE DISCRE- 
TIONARY JURISDICTION OF THIS HONORABLE 
COURT, AS THERE IS EXPRESS AND DIRECT 
CONFLICT BETWEEN THE DECISION OF THE 
FOURTH DISTRICT I N  THE INSTANT CASE 
AND DECISIONS OF THE FLORIDA SUPREME 
COURT AND DECISIONS OF OTHER STATE 
APPELLATE COURTS. 

P e t i t i o n e r  seeks  t o  e s t a b l i s h  t h i s  c o u r t ' s  " c o n f l i c t "  

j u r i s d i c t i o n  under A r t .  V, 5 3(b)  ( 3 ) ,  F l a .  -- Const .  (1980) and 

Rule 9.030 ( a )  (2) (A) ( i v )  , F l a .  R. App. P. C o n f l i c t  exis ts  between 

t h e  i n s t a n t  d e c i s i o n  and t h e  d e c i s i o n s  i n  S t a t e  v .  Murray,443 

So.2d 955 (F l a .  1984);  White - v .  S t a t e ,  377 So.2d 1149 ( F l a .  

1980) c e r t .  denied 449 U.S. 845; Gaines v .  S t a t e ,  417 So.2d 

719 ( F l a .  1st  DCA 1982) p e t .  f o r  r e v .  denied 426 So. 2d 26 

( F l a .  1983);  S t a t e  v .  Bolton,  383 So.2d 924 ( F l a .  2nd DCA 

1980) .  

C o n f l i c t  j u r i s d i c t i o n  i s  p rope r ly  invoked when a 

d i s t r i c t  c o u r t  of  appea l  e i t h e r  (1)  announces a r u l e  of l a w  

which c o n f l i c t s  w i t h  a r u l e  p rev ious ly  announced by t h e  Supreme 

Court o r  ano ther  d i s t r i c t ,  o r  (2) a p p l i e s  a r u l e  of l a w  t o  

produce a d i f f e r e n t  r e s u l t  i n  a c a s e  which involves  sub- 

s t a n t i a l l y  t h e  same f a c t s  as ano the r  c a s e .  Mancini v .  S t a t e ,  

312 So.2d 732, 733 ( F l a .  1975).  The c o u r t  below c r e a t e d  c o n f l i c t  

i n  t h e  former way by announcing a r u l e  of l a w  c o n t r a r y  t o  t h a t  

announced i n  Murray, sup ra ,  and i n  t h e  l a t t e r  way by applying 

a r u l e  of  l a w  se t  o u t  i n  White, sup ra ;  Gaines, sup ra ,  and 



Bolton, supra t o  produce a d i f f e r e n t  r e s u l t  i n  a case which 

@ involves s u b s t a n t i a l l y  the  same f a c t s  a s  those cases .  

P e t i t i o n e r  submits t h a t  c o n f l i c t  e x i s t s  between 

these  decis ions and t h e  dec is ion  - sub judice  because i n  t h e  

i n s t a n t  case t h e  Fourth D i s t r i c t  he ld  t h a t  t h e  p rosecu to r ' s  

remarks i n  c los ing ,  while  d i r e c t e d  t o  Respondent's c r e d i b i l i t y  

were a l s o  s u s c e p t i b l e  of cons t ruc t ion  a s  a comment on t h e  

Respondent ' s r i g h t  t o  remain s i l e n t  and thus r e v e r s i b l e  per - s e  

without  regard t o  the  harmless e r r o r  r u l e .  

In S t a t e  v .  Murray, 443 So.2d 955, 956 (F la .  1984), - 

t h i s  Court adopted t h e  reasoning of t h e  United S t a t e s  Supreme 

Court i n  United S t a t e s  v .  Hasting, U.S. -' 103 S.Ct. 1974, 

76 L.  Ed.2d 96 (1983) . In holding t h a t  improper p rosecu to r i a l  

argument could and did i n  t h a t  ins t ance  c o n s t i t u t e  mere 

harmless e r r o r  : 

. . .  Nevertheless,  p r o s e c u t o r i a l  e r r o r  
a lone does no t  warrant automatic rever-  
s a l  of a convict ion unless  t h e  e r r o r s  
involved a r e  so  b a s i c  t o  a f a i r  t r i a l  
t h a t  they can never be t r e a t e d  as  harm- 
l e s s .  The c o r r e c t  s tandard of a p p e l l a t e  
review i s  whether " the  e r r o r  committed 
was s o  p r e j u d i c i a l  a s  t o  v i t i a t e  t h e  
e n t i r e  t r i a l . "  Cobb. 376 So.2d a t  232. 
The appropr ia te  t e s t  ' f o r  whether t h e  
e r r o r  i s  pre. judicia1 i s  the  "harmless 
e r r o r "  r u l e  s e t  f o r t h  i n  Cha man v 
Ca l i fo rn ia .  386 U.  S. 18 8 h i 4 .  
I /  ~ . ~ d . 2 d " 7 0 5  (1967), and i t s  progeny. 
We agree with t h e  r ecen t  a n a l y s i s  of 
the  Court i n  United S t a t e s  v . -  Hastin 

U.S. . lm S - C t .  1 9 / 4 .  16 L . E ~ . $ A  ~ - .  

F ( 1 9 8 3 J T '  'The supervisor$ power of 
the  a p p e l l a t e  cour t  t o  r eve r se  a 



convict ion i s  inappropr ia t e  a s  a remedy 
when t h e  e r r o r  i s  harmless;  p rosecu to r i a l  
misconduct o r  ind i f fe rence  t o  j u d i c i a l  
admonitions i s  the  proper sub.ject of 
ba r  d i s c i p l i n a r y  a c t i o n .  ~ e v e r s a l  of 
t h e  convict ion i s  a sepa ra te  ma t t e r ;  
7 

l t  i s  t h e  duty of a p p e l l a t e  cour t s  t o  
consider  t h e  record  a s  a whole and t o  

d i s t r i c t  cour t  appl ied  t h e  harmless 
e r r o r  r u l e .  The ana lys i s  i s  focused 
e n t i r e l y  on t h e  prosecutor  ' s conduct; 
t h e r e  i s  no r e c i t a t i o n  of the  f a c t u a l  
evidence on which t h e  s t a t e  r e l i e d ,  
or  any conclusion as  t o  whether t h i s  
evidence was o r  was n o t  d i s p o s i t i v e .  

We have reviewed t h e  record and f i n d  
t h e  e r r o r  harmless.  The evidence 
aga ins t  t h e  defendant was overwhelming 

(Emphasis added) . 
This Court ' s  opinion i n  S t a t e  v .  Murray, supra,  

c l e a r l y  embraces t h e  Hast ing and Chapman opinions and r a t i o n a l e  

and s i m i l a r l y  determines t h a t  p rosecu to r i a l  misconduct 

through improper comment does n o t  involve any e r r o r  "so 

b a s i c  t o  a f a i r  t r i a l "  t h a t  i t  can never be t r e a t e d  a s  

harmless.  443 So.2d a t  956.  Given t h i s  Court ' s  acceptance 

of t h e  Hasting dec is ion  and r a t i o n a l e  i n  Murray, i t  has been 

made c l e a r  t h a t  an improper comment by a prosecutor  - including 

an improper coment  on t h e  exe rc i se  by a defendant of h i s  

F i f t h  Amendment r i g h t  of s i l e n c e  does no t  mandate, per -' s e  

r e v e r s a l  of a convict ion by an a p p e l l a t e  cour t  i n  i t s  

supervisory power, b u t  t h a t  r a t h e r  t h e  e r r o r  must f i r s t  be  

evaluated i n  l i g h t  of  t h e  evidence presented t o  determine i f  



the offensive conduct was i n  f ac t  harmless. Accordingly, 

the per se  reversal  ru le  re i te ra ted  i n  Clark v .  S ta te ,  363 - 

So.2d 331 (Fla. 1973), Bennett v. State ,  316 So.2d 41 

(Fla. 1975), and Trafficante v .  State ,  9 2  So .2d 811 (Fla. 

1957), have l o s t  the i r  import due to  t h i s  Court's embracing 

of the Supreme Court's clear pronouncement tha t  the harmless 

error doctrine i s  applicable to  appellate review i n  the 

context of the Fif th  Amendment r ights  and an alleged comment 

on a defendant's exercise of h i s  r igh t  to  remain s i l e n t .  

Hence, the Fourth D i s t r i c t ' s  decision i n  the ins tan t  case 

t o  apply a per - se  reversible ru le  without regard to  the harmless 

error  ru le  i s  i n  express and d i rec t  confl ic t  with t h i s  Court's 

decision i n  Murray, supra. 

The Fourth D i s t r i c t ' s  decision fur ther  confl ic ts  

with the holdings i n  White, supra, Gains, supra and Bolton, 

supra. This Court i n  White, supra a t  1150 s ta ted :  

It i s  proper for a prosecutor i n  
closing argument t o  re fer  to  the evidence 
as i t  exis t s  before the jury and t o  
point out tha t  there i s  an absence of 
evidence on a cer ta in  issue.  

In Gaines, supra, and Bolton, supra, the courts ,  

following White, noted tha t  i t  was patent from the content 

of the remarks that  the prosecutor was referr ing to  defense 

counsel's previous statements , ra ther  than the appellant 's  

assert ion of h i s  r igh t  t o  remain s i l e n t ,  a pract ice  which i s  

proper. 

The Fourth Dis t r i c t  , despite finding the prosecutor ' s 

remarks below t o  be i n  d i r ec t  response to  defense counsel's 



remarks, and d e s p i t e  f ind ing  they were d i r e c t e d  towards 

Respondent's c r e d i b i l i t y ,  misapplied t h e  r u l e  s e t  out  i n  

White, supra ,  Gains, supra ,  and Bolton, supra,  t o  t h e  

s u b s t a n t i a l l y  s i m i l a r  f a c t s  of t h i s  case ,  c r e a t i n g  express 

and d i r e c t  c o n f l i c t  with those cases .  

F i n a l l y  t h e  S t a t e  c a l l s  t h i s  Cour t ' s  a t t e n t i o n  

t o  the  following cases ,  p resen t ly  pending before  i t ,  each 

of which was c e r t i f i e d  by a  d i s t r i c t  cour t  of 

t h i s  i s s u e :  

S t a t e  v .  Marshall ,  FSC No. 66,374 

S t a t e  v .  Rowell, - FSC No. 65,417 

S t a t e  v. DiGuilio, FSC No. 65,490 - 

Crawford v .  S t a t e ,  FSC No. 66,808 

CONCLUSION 

appeal on 

Based on the  foregoing argument, supported by t h e  

circumstances and a u t h o r i t i e s  c i t e d  t h e r e i n ,  P e t i t i o n e r  

r e s p e c t f u l l y  reques ts  t h i s  Honorable Court ACCEPT J u r i s -  

d i c t i o n  of t h i s  case .  

Respectful ly  submitted,  

J I M  SMITH 
Attorney General 
Tal lahassee,  F lo r ida  

Ass i s t an t  Attorney ~ e n e i a l  
111 Georgia Avenue - S u i t e  204 
West Palm Beach, F lo r ida  33401 
(305) 837-5062 

Counsel f o r  P e t i t i o n e r  
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