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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

C i r c u i t  C o u r t  of  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  f o r  

B r o w a r d  C o u n t y ,  F l o r i d a ,  a n d  a p p e l l a n t  i n  t h e  ~ i s t r i c t  C o u r t  o f  

Appeal ,  F o u r t h  D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  

appellee i n  t h e  l o w e r  c o u r t s .  T h e  pa r t i e s  w i l l  b e  r e f e r r e d  t o  a s  

t h e y  appear b e f o r e  t h i s  C o u r t .  



STATEMENT OF CASE AND FACTS 

After being convicted of attempted sexual battery, burglary, 

and kidnapping, Petitioner was sentenced to serve a total of 

twenty-two (22) years in prison on those charges, to run con- 

current to a one year sentence imposed as a result of the 

revocation of petitioner's probation based on the same conduct. 

Petitioner was not given credit on the twenty-two (22) year 

sentence for the time he served in jail awaiting trial. Credit 

was applied only against his one year sentence. The Fourth 

District Court of Appeal, in its decision on Petitioner's direct 

appeal from these conviction, directed that Petitioner be given 

credit for time served, since all his sentences were concurrent, 

but noted the contrary authority of Shepard v. State, 459 So.2d 

460 (Fla. 3d DCA 1984). 

Petitioner noticed his intention to invoke the discretionary 

jurisdiction of this Court on July 12, 1985, 30 days from the 

date of the district court's decisionW1 This jurisdictional 

brief follows. 

A1 though Respondent filed a "Motion for ReconsiderationA in 
the Fourth District Court of appeal on June 21, 1985, such a 
motion is not a "motion for rehearing" under R.App.P. 9.330 
and may not toll the time for filing the notice seeking 
discretionary review in this Court. For this reason, 
Petitioner filed his notice even though the Fourth District 
Court of appeal has not yet ruled on Respondent's motion. 



ARGUMENT 

POINT 

DIRECT AND EXPRESS CONFLICT EXISTS BETWEEN THE 
DECISION I N  THE PRESENT CASE AND THE D E C I S I O N  
OF THE THIRD DISTRICT COURT OF APPEAL I N  
SHEPARD v .  STATE. 

I n  S h e p a r d  v .  S t a t e ,  459 So.2d 460 ( F l a .  3d DCA 1 9 8 4 )  [ s e e ,  

A p p e n d i x ]  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  t h e  

i m p o s i t i o n  of c o n c u r r e n t  s e n t e n c e s  d i d  n o t  compel  t h e  g r a n t i n g  of 

c r e d i t  o n  e a c h  s e n t e n c e  fo r  a l l  j a i l  t i m e  s e r v e d  a w a i t i n g  t r i a l  

on  t h e  c h a r g e s .  T h i s  h o l d i n g  a l l o w s  c r e d i t  t o  be g i v e n  o n  o n e  

s e n t e n c e  b u t  w i t h h e l d  o n  t h e  c o n c u r r e n t  s e n t e n c e  - w i t h  t h e  

p r a c t i c a l  r e s u l t  t h a t  t h e  d e f e n d a n t  i s  g i v e n  n o  c r e d i t  by  t h e  

D e p a r t m e n t  o f  C o r r e c t i o n s  toward s e r v i c e  o f  h i s  s e n t e n c e .  T h i s  

is d i r e c t l y  c o n t r a r y  t o  t h e  d e c i s i o n  o f  t h e  F o u r t h  ~ i s t r i c t  C o u r t  

of Appea l  i n  t h e  p r e s e n t  case, a s  w a s  e x p r e s s l y  r e c o g n i z e d  i n  t h e  

C o u r t ' s  o p i n i o n ,  which h e l d  t h a t  a  d e f e n d a n t  mus t  be q i v e n  credi t  

f o r  t i m e  s e r v e d  o n  e a c h  of t h e  s e v e r a l  c o n c u r r e n t  s e n t e n c e s  

imposed.  

B e c a u s e  t h e  c o n f l i c t  r a i s e d  is b o t h  d i r e c t  and  e x p r e s s ,  t h i s  

C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  c a s e .  Moreover ,  t h e  

k i n d  of  i n t e r - d i s t r i c t  c o n f l i c t  w h i c h  is  d e m o n s t r a t e d  h e r e  is 

p r e c i s e l y  t h e  t y p e  of matter which  c a n  o n l y  be r e s o l v e d  b y  t h i s  

C o u r t .  C o n s e q u e n t l y ,  t h i s  C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  of 

t h i s  c a u s e  and  p r o c e e d  t o  d i s p o s i t i o n  of t h e  merits of t h e  i s s u e  

a f t e r  b r i e f i n g  o n  t h e  merits by t h e  par t ies .  



I CONCLUSION 
I 

Based on the foregoing argument and the authorities cited, 

Petitioner requests that this Court accept jurisdiction of this 

cause. 

Respectfully submitted, 
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Public Defender 
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