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STATEMENT OF THE FACTS AND CASE 

Commercia l  Union I n s u r a n c e  Company and  A c t i o n  B o l t  & 

T o o l  Company a d o p t  and  i n c o r p o r a t e  t h e  S t a t e m e n t  o f  t h e  

F a c t s  and  C a s e  c o n t a i n e d  i n  o u r  B r i e f  o f  P e t i t i o n e r s  o n  t h e  

M e r i t s  f i l e d  J a n u a r y  31,  1986 .  A s  a n  a i d  t o  t h e  c o u r t  i n  

v i e w i n g  t h e  g r a p h i c  r e p r e s e n t a t i o n s  o f  t h e  v a r i o u s  

a s s e r t i o n s  o f  t h e  p a r t i e s  on  t h e  i n s u r a n c e  c o v e r a g e  i s s u e ,  

Commercia l  Union and  A c t i o n  p r o v i d e  t h e  f o l l o w i n g  d i a g r a m  

wh ich  r e f l e c t s  t h e  p o s i t i o n s  o f  a l l  t h e  p a r t i e s .  

ALLSTATE 

I I 

($500 ,000  p r i m a r y  ($100 ,000  c o n t r a c t e d  ($100 ,000  
$5 ,000 ,000  u m b r e l l a )  l i a b i l i t y  c o v e r a g e  p r i m a r y )  

$1 ,000 ,000  u n d e r l y i n g  
$20 ,000 ,000  e x c e s s )  

KEY : 

-* - c o n t r a c t  i n s u r e s  p a r t y  
+-- - v o i d  c o n t r a c t u a l  i n d e m n i t y  
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SUMMARY OF THE ARGUMENT 

The Appe l l a t e  Court  has  c o r r e c t l y  a p p l i e d  v a l i d  c a s e  

law i n  ho ld ing  t h a t  a  t o r t f e a s o r ' s  i n su rance  must be 

exhaus ted  n e x t ,  a f t e r  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  l i m i t s  

a r e  m e t ,  when t h e  t o r t f e a s o r  ha s  f a i l e d  t o  s h i f t  h i s  

a l l o c a t i o n  o f  l i a b i l i t y  t o  ano the r  p a r t y .  I n  de te rmin ing  

p r i o r i t i e s  of t h e  a v a i l a b l e  primary coverage,  t h e  c o u r t  must 

look t o  t h e  agreements between t h e  p a r t i e s  t o  d e c i d e  t h e  

p o r t i o n  of primary coverage f o r  which each i n s u r e r  i s  

l i a b l e .  I N A ;  Rel iance;  Execut ive;  i n f r a .  I n  t h e  absence o f  - 
any agreement between t h e  a c t i v e  t o r t f e a s o r  and t h e  o t h e r  

p a r t i e s ,  t h e  t o r t f e a s o r ' s  i n su rance  must be  exhaus ted  b e f o r e  

t h e  i n s u r e r s  of  t h e  p a r t i e s  t h a t  a r e  on ly  v i c a r i o u s l y  

l i a b l e  a r e  r e q u i r e d  t o  pay. 

Holding t h e  t o r t f e a s o r  p r i m a r i l y  l i a b l e  f o r  h i s  p o l i c y  

l i m i t s ,  a f t e r  t h e  c a r  owner ha s  p a i d  t h e  s t a t u t o r y  amount, 

i s  c o n s i s t e n t  w i th  F l o r i d a  law and s t r o n g  p u b l i c  p o l i c y .  

The owner must pay t h e  i n i t i a l  $10,000 i n  pr imary coverage 

by s t a t u t e ,  which c o d i f i e s  t h e  p u b l i c  p o l i c y  under t h e  

Dangerous I n s t r u m e n t a l i t y  Doc t r ine .  F l a . S t a t .  Sec t i on  

627.736 The nex t  p a r t y  t o  p rov ide  pr imary coverage i s  t h e  

t o r t f e a s o r ,  who must be he ld  p r i m a r i l y  r e s p o n s i b l e  f o r  h i s  

wrongful  a c t  under e s t a b l i s h e d  common law p r i n c i p l e s  and 

n o t i o n s  of  f a i r n e s s .  

However, F l o r i d a  r ecogn ize s  t h e  r i g h t  o f  a  p a r t y  t o  
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c o n t r a c t  away t h i s  poss ib le  l i a b i l i t y .  

But i n  the  absence of such an agreement t h e  t o r t f e a s o r  

must be held l i a b l e  t o  t h e  f u l l  ex ten t  of h i s  insurance 

coverage before  the  v i c a r i o u s l y  l i a b l e  p a r t i e s  a r e  requi red  

t o  pay. 

The Fourth D i s t r i c t ' s  opinion f ind ing  t h a t  A l l s t a t e  

must provide t h e  second l e v e l  of coverage i s  c o r r e c t  under 

both F lo r ida  law and pub l i c  pol icy  and must be aff i rmed.  
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ARGUMENT 

THE FOURTH DISTRICT CORRECTLY 
DETERMINED THAT THE SECOND 
LEVEL OF PRIMARY COVERAGE MUST 
BE PROVIDED BY THE NEGLIGENT 
DRIVER'S INSURER, ALLSTATE. 

The P e t i t i o n e r ,  A l l s t a t e ,  has  ignored  t h e  r e l e v a n t  c a s e  

law t h a t  ho ld s  t h a t  once t h e  f i n a n c i a l  r e s p o n s i b i l i t y  law 

has  been met t h e  p a r t i e s  a r e  f r e e  t o  c o n t r a c t  among 

themse lves  t o  s h i f t  l i a b i l i t y ;  f a i l i n g  t o  do s o  t h e  l o s s  

must be  borne  by t h e  a c t i v e  t o r t f e a s o r ' s  i n s u r e r ,  A l l s t a t e ,  

f o r  t h e  f u l l  amount of  i t s  coverage .  The op in ion  o f  t h e  

Four th  D i s t r i c t  c o r r e c t l y  a p p l i e d  t h i s  p r i n c i p l e  and i t s  

d e c i s i o n ,  f i n d i n g  A l l s t a t e  l i a b l e  t o  t h e  f u l l  e x t e n t  o f  i t s  

p o l i c y  l i m i t s ,  must be  a f f i rmed .  

I n  e v a l u a t i n g  t h e  l e v e l s  o f  coverage  i n  t h i s  c a s e ,  t h e  

Four th  D i s t r i c t  p r o p e r l y  r e l i e d  upon In su rance  Company o f  

North America v.  Avis  Rent-A-Car System, Inc . ,  348 So.2d 

1149 ( F l a .  1 9 7 7 ) .  The outcome under I N A  i s  t h e  same a s  i f  

t h e  r e c e n t  d e c i s i o n s  s t a r t i n g  w i th  A l l s t a t e  I n s .  Co. v.  

Fowler,  480  So.2d 1287 ( F l a .  1985) a r e  a p p l i e d  t o  de te rmine  

pr imary coverage .  However t h e  r e c e n t  c a s e s  a r e  f a c t u a l l y  

d i s t i n g u i s h a b l e  s i n c e  none add re s s  t h e  p r e s e n t  s i t u a t i o n ,  

where a de t e rmina t i on  of  p r imary  coverage  must be  made 

between t h e  t o r t f e a s o r ,  t h e  l e s s o r  and t h e  lessee. I t  i s  

impor t an t  t o  remember t h a t  t h e  Fowler l i n e  o f  c a s e s  s imply  
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prov ides  a  narrow excep t ion  t o  t h e  g e n e r a l  r u l e  t h a t  

c o n t r a c t  language c o n t r o l s  p r i o r i t y  o f  coverage.  Fowler,  

supra ,  1290; Maryland Casua l t y  v .  Re l iance  I n s .  Co., 478 

So.2d 1068 ( F l a .  1985) ;  Met ropo l i t an  P rope r ty  and L i f e  I n s .  

Co. v .  Chicago I n s .  Co., 479 So.2d 1 1 4  (F l a .  1985) .  A 

c l o s e r  examination of t h e s e  c a s e s  however s u b s t a n t i a t e s  t h e  

Four th  D i s t r i c t ' s  f i n d i n g  t h a t  t h e  a c t i v e  t o r t f e a s o r  

i n s u r e r ,  A l l s t a t e ,  must p rov ide  t h e  remaining primary 

coverage t o  t h e  f u l l  e x t e n t  o f  i t s  l i m i t s .  

I n  bo th  Fowler and Met ropo l i t an  'proper ty  t h e  f u l l  

amount of  t h e  pr imary coverage was exhausted be fo re  t h i s  

Cour t  a p p l i e d  t h e  new r u l e ,  t h a t  a l lows  a  v i c a r i o u s l y  l i a b l e  

p a r t y  e n t i t l e d  t o  i ndemni f i ca t i on  t o  be subsequent  t o  t h e  

i n su rance  coverage of t h e  a c t i v e  t o r t f e a s o r  r e g a r d l e s s  o f  

p o l i c y  language.  I n  o t h e r  words, t h e  c o u r t  was no t  app ly ing  

t h e  Fowler p r i n c i p l e  t o  any q u e s t i o n  i nvo lv ing  pr imary 

coverage,  b u t  on ly  t o  exces s  coverage.  Maryland v .  Re l iance  

a d d r e s s e s  t h e  s i t u a t i o n  i n  which t h e  primary coverage i s  n o t  

exhausted and t h e r e f o r e  t h e  c o u r t  must de te rmine  t h e  

p r i o r i t i e s  between t h e  p a r t i e s .  

The Re l iance  ca se  was a  d i s p u t e  between t h e  l e s s o r ,  

i n s u r e d  by Re l iance  and t h e  l e s s e e ,  i n su red  by Maryland 

Casua l t y ,  a s  t o  which p a r t y  had t o  p rov ide  primary coverage 

and f o r  what amount. The t o r t f e a s o r  a p p a r e n t l y  had no 

i n su rance  coverage s o  t h e r e  was no i s s u e  a s  t o  h i s  
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c o n t r i b u t i o n  t o  t h e  p r imary  coverage .  The p a r t i e s  had an  

o r a l  l e a s e  agreement ,  which c o u l d  n o t  meet t h e  s t a t u t o r y  

r e q u i r e m e n t s  f o r  s h i f t i n g  t h e  burden o f  p r imary  coverage  t o  

t h e  l e s s e e .  Based on t h i s  v i o l a t i o n  of  F l a . S t a t .  S e c t i o n  

627.7263, t h e  c o u r t  de te rmined  t h a t  t h e  l e s s o r ' s  p o l i c y  w i t h  

R e l i a n c e  must p r o v i d e  t h e  f i r s t  p o r t i o n  o f  t h e  p r imary  

coverage  t o  t h e  s t a t u t o r y  l i m i t  o f  $10,000. F l a . S t a t .  

S e c t i o n  627.736. The remain ing  p o r t i o n  o f  t h e  p r imary  

coverage  had t o  be p rov ided  by t h e  o t h e r  c o n t r a c t i n g  p a r t y ,  

t h u s  Maryland C a s u a l t y  was l i a b l e  t o  t h e  f u l l  e x t e n t  o f  i t s  

p r imary  p o l i c y  l i m i t s .  

The d e t e r m i n a t i o n  o f  t h e  second l e v e l  o f  p r imary  

coverage  between t h e  c o n t r a c t i n g  p a r t i e s  i n  R e l i a n c e  was 

based  on t h e  a p p l i c a t i o n  o f  t h e  r u l e  announced i n  Fowler.  

Maryland C a s u a l t y  i n s u r e d  t h e  a c t i v e  t o r t f e a s o r ,  w h i l e  

R e l i a n c e  i n s u r e d  a  v i c a r i o u s l y  l i a b l e  owner e n t i t l e d  t o  

i n d e m n i f i c a t i o n  from Maryland C a s u a l t y .  Thus R e l i a n c e  would 

have been e n t i t l e d  t o  be  subsequen t  t o  Maryland C a s u a l t y ' s  

pr imary  coverage  r e g a r d l e s s  o f  any p o l i c y  language,  under  

t h e  Fowler r u l e .  While R e l i a n c e  i s  f a c t u a l  d i s t i n g u i s h a b l e  

from t h e  c a s e  sub  j u d i c e ,  i t  i s  s t i l l  p r e c e d e n t i a l  on t h e  

p r i n c i p l e  t h a t  t h e  p a r t i e s  i n i t i a l  c o n t r a c t  o r  agreement  

c o n t r o l s  p r i o r i t y  o f  coverage .  R e l i a n c e  i s  c o n s i s t e n t  w i t h  

t h e  a p p l i c a t i o n  of  t h e  p r i n c i p l e s  i n  t h e  - I N A  c a s e ,  used  by 

t h e  F o u r t h  D i s t r i c t ,  which r e c o g n i z e s  a  p a r t y ' s  r i g h t  t o  
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contract for the allocation of liability. 

In the present situation primary coverage is available 

through the insurance of the active tortfeasor, the 

owner/lessor and the employer/lessee. The first 

determination that must be made is whether any of these 

parties has entered into an agreement for the allocation of 

liability above the minimum statutory amount. Insurance 

Company of North America v. Avis Rent-A-Car System Inc., 

supra, 1154; Truck Discount Corp. v. Serrano, 362 So.2d 390 

(Fla. 1st DCA 1978) (There is no dispute that the car 

owner/lessor, Executive, is responsible for the $10,000 

statutory amount. ) 

As the Fourth District correctly observed Allstate's 

insured had no agreement for the allocation of liability 

with either the lessee/Action or the lessor/Executive. 

It is also established that 
parties may agree to the allocation 
of liability. Truck Discount Corp. 
v. Serrano, 362 So.2d 240, 343 (Fla. 
1st DCA 1978). In this case, the 
active tortfeasor, Mendelsohn, who 
is Allstate's insured, had no agree- 
ment for the allocation of liability 
with either the lessee or the owner/ 
lessor. Accordingly, the driver's 
insurance policy with Allstate should 
be exhausted next. 

Executive Car & Truck Leasina. Inc. v. a. 

DeSerio, 470 So.2d 21, 23 (Fla. 4th 
DCA 19 85) . 

(The lease agreement allocating liability between 
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Executive and Action is involved in the determination of the 

third and fourth levels of coverage, which is addressed in 

the Brief of Petitioner - Commercial Union.) Absent an 

agreement between tortfeasor Mendelsohn and Action or 

Executive, the tortfeasor's insurance policy must provide 

the next level of primary coverage, to the full extent of 

its limits. Executive, supra 23. This conclusion is 

consistent with the current Florida law as stated in INA, 

Flower and Reliance, which all recognize the right to shift 

liability by contracts between parties. In Fowler, this 

Court did not overrule - INA, but distinguished it on its 

facts. INA is still valid law, and the District Court - 
correctly applied it to the facts of this case. 

INA and Reliance are somewhat similar, in that each - 

case was a dispute involving an allocation of primary 

coverage between contracting parties, the lessor and lessee. 

Moreover, the tortfeasors apparently were not sued or had no 

personal insurance coverage and therefore neither court 

addresses the tortfeasor's position in providing primary 

coverage, which is at issue in the present case. 

INA, like Reliance, involved an employee of the lessee 

who caused an auto accident. Here the plaintiff sued the 

owner/lessor, Avis, and its insuror, Liberty Mutual, and the 

employer/lessee and its insurer, INA. 

The lessor provided primary coverage for any rentee for 
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$100,000. INA insured the employer/lessee for $200,000 and 

Liberty Mutual provided Avis with excess coverage of 

$500,000. The trial court determined that Liberty Mutual 

should pay its primary coverage, followed by lessee's policy 

for its limits of $200,000 and the remainder to be paid by 

Liberty Mutual, which was $50,000. Liberty Mutual sought 

indemnification from INA for the $50,000. In answering the 

certified question of whether Liberty Mutual was entitled to 

indemnification from INA in the affirmative, this Court 

stated that once the public policy of the state was 

satisfied regarding the compensation of injured parties 

through the financial responsibility laws, then the 

contracting parties were free to shift the burden of loss. 

We hold that the public policy of 
the state was satisfied in this case 
when the injured's beneficiaries were 
compensated by the vehicle's owner 
for the negligent operation of a rented 
vehicle. The parties were free to 
contract between themselves to shift 
the burden of loss so long as they met 
the requirements of law, and in this 
case there is no suggestion that those 
requirements were not met. 

INA, at 1154. - 

If the tortfeasor in the present case had an agreement 

to shift liability to either Action or Executive then that 

contract would be determinative of the next layer of primary 

coverage, after the statutory $10,000. However, there was 
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no such agreement t o  a l l o c a t e  l i a b i l i t y  t o  any o t h e r  p a r t y .  

I n  Re l i ance  and - I N A ,  t h e  agreement between t h e  p a r t i e s  

c o n t r o l l e d  t h e  de t e rmina t i on  o f  t h e  e x t e n t  o f  l i a b i l i t y  f o r  

pr imary coverage .  There  i s  no agreement between A l l s t a t e ' s  

i n s u r e d  and any o t h e r  p a r t y  i n  t h i s  c a s e .  

By ho ld ing  t h a t  t h e  t o r t f e a s o r ' s  i n s u r e r  must f o l l ow  

n e x t ,  a f t e r  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  law i s  s a t i s f i e d ,  

t h e  Four th  D i s t r i c t  r e a f f i r m e d  t h e  common law p r i n c i p l e  t h a t  

f a u l t  a t t r a c t s  pr imary r e s p o n s i b i l i t y .  I N A ,  s u p r a ,  1153. 

Three p a r t i e s  must p rov ide  pr imary coverage  i n  t h i s  c a s e .  

The f i r s t  i s  I n d u s t r i a l  Indemni ty ,  i n s u r e r  o f  t h e  c a r ' s  

owner, a s  r e q u i r e d  under t h e  f i n a n c i a l  r e s p o n s i b i l i t y  

s t a t u t e  and under s t r o n g  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  t h a t  

a r e  exp re s sed  i n  F l o r i d a ' s  dangerous  i n s t r u m e n t a l i t y  

d o c t r i n e ,  which mandates t h a t  t h e  owner i s  pr imary l i a b l e .  

The second l e v e l  o f  pr imary coverage  must  come from 

t h e  i n s u r e r  o f  t h e  a c t i v e  t o r t f e a s o r ,  which comports  w i t h  

common law, and a l l  n o t i o n s  o f  f a i r n e s s ,  which r e q u i r e  t h e  

wrongdoer t o  pay f o r  h i s  n e g l i g e n t  a c t s .  T h i s  conc lu s ion  i s  

o n l y  ab roga t ed  when t h e  t o r t f e a s o r  ha s  e n t e r e d  i n t o  an 

agreement w i th  ano the r  p a r t y  t o  assume r e s p o n s i b i l i t y  f o r  

h i s  l i a b i l i t y .  I N A ,  s up ra ,  1154; Fowler,  s u p r a ,  1290; 

Execu t ive ,  s u p r a ,  23. Absent t h e  agreement,  t h e  t o r t f e a s o r  

must be nex t  i n  l i n e  t o  p rov ide  pr imary coverage .  T h i s  i s  

comple te ly  c o n s i s t e n t  w i th  - I N A  and Re l i ance  which both  l ook  
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to the agreements of the parties to determine primary 

coverage. It is also consistent with the principle that an 

active tortfeasor must be held fully responsible before any 

party that is only vicariously liable. 

Action can only be vicariously liable for the acts of 

the tortfeasor, Mendelsohn. Therefore, the tortfeasor's 

insurer, Allstate, was correctly found to be liable for its 

$100,000 policy limit, after the statutory amount of 

$10,000; and the Fourth District's determination of the 

second level of primary coverage is correct. (The third and 

fourth levels of primary and excess coverage are addressed 

in the Brief of Petitioner - Commercial Union.) 

Absent a contractual shifting of liability, the 

tortfeasor must be held liable for primary coverage to the 

full extent of his policy limits and prior to the coverage 

provided by parties that are only vicariously liable. The 

Fourth District's opinion so holding must be affirmed. 
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CONCLUSION 

The F o u r t h  D i s t r i c t  c o r r e c t l y  a p p l i e d  F l o r i d a  l aw t o  

f i n d  t h e  a c t i v e  t o r t f e a s o r ' s  i n s u r a n c e ,  a b s e n t  a  c o n t r a c t  

a l l o c a t i n g  i t s  l i a b i l i t y ,  must  be  e x h a u s t e d  n e x t  a f t e r  t h e  

s t a t u t o r y  minimum amount i s  m e t  and t h e  A p p e l l a t e  C o u r t ' s  

d e c i s i o n  on t h e  second l e v e l  o f  cove rage  must  be a f f i r m e d .  
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