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INTRODUCTION 

This Answer Brief is submitted on behalf of Bart David Braelow, 

Respondent/Appellee. 

In the lower court action, Respondent/Appellee was the plaintiff 

and Petitioners/Appell ants were the defendants. The parties wi 1 1  be 

referred to herein as they stood before the lower court. 

The symbol "R" followed by a page number will be used to refer to 

the record on appeal. The symbol "T" followed by a page number will be used 

to refer to the trial transcript. 

All emphasis is supplied unless otherwise indicated. 



STATEMENT OF THE CASE AND FACTS 

P l a i n t i f f ,  B a r t  David Braelow, f i l e d  two separa te  a c t i o n s  a g a i n s t  

t h e  defendant, City of N o r t h  Bay V i l l a g e  and O f f i c e r  J. O r t ,  seek ing damages 

f o r  personal  i n j u r i e s  s u f f e r e d  on November 27, 1979, as a  r e s u l t  of a  b a t -  

t e r y  commit ted upon him by O f f i c e r  O r t  w h i l e  O f f i c e r  O r t  was a c t i n g  w i t h i n  

t h e  course and scope o f  h i s  employment w i t h  t h e  City o f  N o r t h  Bay V i l l a g e .  

The a c t i o n s  were c o n s o l i d a t e d  and came t o  t r i a l  under C i r c u i t  Cour t  Case 

Number 80-12922 (R 1-3; 166-169; 188).  

A t  t r i a l ,  t h e  p l a i n t i f f  o f f e r e d  ev idence t o  show t h a t  O f f i c e r  O r t  

used excess ive  f o r c e  i n  e f f e c t u a t i n g  t h e  a r r e s t  of p l a i n t i f f .  P l a i n t i f f  

a l s o  o f f e r e d  ev idence t o  show O f f i c e r  O r t  had ac ted  i n  bad f a i t h ,  w i t h  m a l i -  

c i o u s  purpose, o r  i n  a  manner e x h i b i t i n g  wanton and w i l l f u l  d i s r e g a r d  o f  

human r i g h t s  and s a f e t y  (T  361-374; 167-178; 202-210; 244-253; 271-272). 

A t  t h e  c l o s e  o f  p l a i n t i f f ' s  case i n  c h i e f ,  t h e  t r i a l  c o u r t  g ran ted  

h i s  m o t i o n  t o  amend t h e  p l e a d i n g s  t o  conform t o  t h e  ev idence adduced a t  

t r i a l  (T 426). The j u r y  was i n s t r u c t e d  t h a t  O f f i c e r  O r t  c o u l d  o n l y  be h e l d  

l i a b l e  i f  t h e y  found t h a t  he had exceeded t h e  amount o f  f o r c e  reasonab ly  

necessary  i n  a r r e s t i n g  t h e  p l a i n t i f f  ( R  147-164). No reques t  was made f o r  a  

s p e c i a l  i n t e r r o g a t o r y  v e r d i c t  fo rm t h a t  would have r e q u i r e d  t h e  j u r y  t o  

determine such i ssues  as whether o r  n o t  O f f i c e r  O r t  had ac ted  i n  bad f a i t h ,  

o r  w i t h  m a l i c i o u s  purpose, o r  i n  a  manner e x h i b i t i n g  w i l l f u l  and wanton 

d i s r e g a r d  of human r i g h t s ,  safe ty ,  o r  p r o p e r t y  (T 435-437). Rather,  a  s imp le  

v e r d i c t  form was submi t ted  t o  t h e  j u r y  (R 146).  

The j u r y  r e t u r n e d  a t  t h e  c l o s e  of t h e  t r i a l  w i t h  a  v e r d i c t  a g a i n s t  



b o t h  defendants  i n  t h e  amount o f  $100,000.00 ( R  146). Subsequently, defen- 

dants  f i l e d  a  pos t  t r i a l  mo t ion  t o  conform t h e  judgment t o  t h e  requ i rements  o f  

5768.28(9), F l  a .S ta t .  (1980). Defendants '  mo t ion  t o  conform judgment was 

based upon de fendan ts1  c o n t e n t i o n  t h a t  F l  a.Stat .  $768.28 p r o h i b i t e d  t h e  

c o u r t  f rom e n t e r i n g  any judgment a g a i n s t  defendant,  O r t ,  and f rom e n t e r i n g  

a  judgment a g a i n s t  t h e  City o f  N o r t h  Bay V i l l a g e  i n  excess of $50,000.00 

( R  243-244). 

Defendants '  mo t ion  came before  t h e  c o u r t  on December 13, 1983. A t  

t h a t  t ime,  O f f i c e r  O r t  argued t h a t  F la .Sta t .  5768.28 was amended i n  1980, 

and t h a t  under t h e  1980 ve rs ion ,  O f f i c e r  O r t  c o u l d  n o t  be h e l d  p e r s o n a l l y  

1  i a b l e  and should  n o t  even have been named as a  p a r t y  defendant i n  t h e  

a c t i o n  under t h e  c i rcumstances o f  t h i s  case ( R  299-301). P l a i n t i f f  

responded by a r g u i n g  t h a t  t h e  1980 v e r s i o n  of F la .Sta t .  5768.28 c o u l d  n o t  be 

a p p l i e d  r e t r o a c t i v e l y ,  and t h a t  t h e  1979 v e r s i o n  o f  t h e  s t a t u t e  d i d  n o t  ba r  

e n t r y  o f  a  judgment a g a i n s t  O f f i c e r  O r t  ( R  300-306). 

A t  t h e  hear ing,  t h e  c o u r t  concluded t h a t  t h e  e x i s t e n c e  of a  l i a b i -  

l i t y  insurance  p o l i c y  which p r o v i d e d  coverage f o r  O f f i c e r  O r t ' s  a c t i o n s  i n  

t h e  i n s t a n t  case, rendered moot t h e  q u e s t i o n  o f  how t h e  p l a i n t i f f  was t o  

c o l l e c t  on h i s  judgment a g a i n s t  O f f i c e r  O r t  ( R  298-300). The P o l i c e  

Pro fess iona l  L i a b i l i t y  Insu rance  P o l i c y ,  purchased by t h e  C i t y  o f  N o r t h  Bay 

V i l l  age f o r  t h e  b e n e f i t  o f  O f f i c e r  O r t ,  p r o v i d e d  $500,000.00 per  person i n  

1  i a b i  1  i t y  insurance  and covered c l a i m s  f o r  f a 1  se a r r e s t ,  b o d i l y  i n j u r y  

i n c l u d i n g  a s s a u l t  and b a t t e r y ,  and names as i n s u r e d  under t h e  p o l i c y  a l l  

i n d i v i d u a l  o f f i c e r s  o f  t h e  City o f  N o r t h  Bay V i l l a g e  P o l i c e  Department 

( R  266). 



On January 3, 1984, t h e  t r i a l  c o u r t  en te red  an o rde r  deny ing 

defendants1 mot ion  t o  conform judgment. I n  i t s  order ,  t h e  c o u r t  acknow- 

ledged t h a t  t h e  law a p p l i c a b l e  t o  t h i s  cause o f  a c t i o n  p rov ided  f o r  a  l i m i -  

t a t i o n  on any recovery  aga ins t  t h e  City o f  Nor th  Bay V i l l a g e  t o  t h e  e x t e n t  

o f  $50,000.00. I n  i t s  o rder ,  t h e  c o u r t  noted t h a t  t h e r e  was no l i m i t a t i o n  

upon t h e  amount o f  recovery  by t h e  p l a i n t i f f  aga ins t  O f f i c e r  O r t  (R  256). 

Defendants appealed t o  t h e  T h i r d  D i s t r i c t  Court  o f  Appeal, and f o r  

t h e  f i r s t  t ime  argued t h a t  t h e  1979 ve rs i on  o f  §768.28(9), Fla.Stat.,  as 

opposed t o  t h e  1980 vers ion,  a p p l i e d  t o  t h i s  case. Defendants argued 

t h a t  under §768.28(9), F la .S ta t .  (1979), p l a i n t i f f  was n o t  e n t i t l e d  t o  a  

judgment aga ins t  O f f i c e r  O r t  i n  t h i s  ac t i on .  

The D i s t r i c t  Court  a f f i r m e d  t h e  r u l i n g  o f  t h e  t r i a l  c o u r t  i n  con- 

f o rm ing  t h e  judgment by l i m i t i n g  t h e  C i t y ' s  l i a b i l i t y  t o  $50,000.00 w h i l e  

n o t  imposing any l i m i t s  upon t h e  l i a b i l i t y  o f  O f f i c e r  O r t  pursuant  t o  t h e  

judgment en te red  aga ins t  h im (R  495). 

Defendants f i l e d  a  n o t i c e  t o  invoke d i s c r e t i o n a r y  j u r i s d i c t i o n  of 

t h i s  Court, contending t h a t  t h e  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  Court  o f  

Appeal exp ress l y  and d i r e c t l y  c o n f l i c t e d  w i t h  t h e  o p i n i o n  o f  t h e  F i r s t  

D i s t r i c t  Court  o f  Appeal i n  R ice  v. Lee, 477 So.2d 1009 (F la .  1 s t  DCA 1985). 

The R i ce  o p i n i o n  was rendered s h o r t l y  a f t e r  t h e  T h i r d  D i s t r i c t  Cour t  o f  

Appeal denied defendants1 p e t i t i o n  f o r  r ehea r i ng  i n  t h e  D i s t r i c t  Court  

(R  497). Defendants a l s o  f i l e d  a  N o t i c e  o f  Appeal i n  t h i s  Court  seek ing t o  

invoke t h e  j u r i s d i c t i o n  o f  t h i s  Court  based upon defendants1 con ten t i on  

t h a t  t h e  dec i s i on  o f  t h e  T h i r d  D i s t r i c t  Court  o f  Appeal i n  t h i s  ma t t e r  

i n h e r e n t l y  dec la red  §768.28(9), Fla.Stat . ,  1979, t o  be i n v a l  i d .  



T h i s  Cour t  accepted j u r i s d i c t i o n  i n  bo th  cases and has con- 

s o l i d a t e d  them f o r  purposes o f  t h i s  proceeding.  



SUMMARY OF ARGUMENT 

S e c t i o n  768.28(9), F la .S ta t .  (1979) i s  s u b s t a n t i a l l y  s i m i l a r  t o  

§768.28(9), F l  a .Sta t .  (1975). Both v e r s i o n s  of t h e  s t a t u t e  make re fe rence  t o  

f i n a l  judgments b e i n g  rendered a g a i n s t  p u b l i c  employees f o r  s imp le  a c t s  of neg- 

l i g e n c e  w h i l e  a t  t h e  same t i m e  s t a t i n g  t h a t  t h e  p u b l i c  employees s h a l l  n o t  be 

h e l d  p e r s o n a l l y  l i a b l e  i n  t o r t  f o r  those judgments. T h i s  i n c o n s i s t e n c y  was 

addressed by t h i s  Court  i n  t h e  Talmadge o p i n i o n ,  where i t  was h e l d  t h a t  t h e  

1975 v e r s i o n  o f  t h e  s t a t u t e  p a r t i a l l y  i n d e m n i f i e d  p u b l i c  employees, b u t  d i d  

n o t  immunize them f rom s u i t  f o r  a c t s  o f  o r d i n a r y  neg l igence.  

I n  bo th  Rupp and Knowles, t h i s  Cour t  has had occas ion t o  r e v i e w  t h e  

l e g i s l a t i v e  h i s t o r y  o f  §768.28(9), and has on bo th  occas ions determined t h a t  

t h e  f i r s t  g r a n t  o f  immunity t o  p u b l i c  employees occur red  when t h e  l e g i s l a -  

t u r e  enacted §768.28(9), F la .S ta t .  (1980). Knowles h e l d  t h a t  t h e  1980 v e r -  

s i o n  o f  t h e  s t a t u t e  cannot be a p p l i e d  r e t r o a c t i v e l y  t o  causes of a c t i o n  

a c c r u i n g  p r i o r  t o  t h e  s t a t u t e ' s  e f f e c t i v e  date.  

S u f f i c i e n t  ev idence was o f fe red  a t  t r i a l  f o r  a  j u r y  t o  have 

concluded t h a t  O f f i c e r  O r t  ac ted  i n  bad f a i t h ,  w i t h  m a l i c i o u s  purpose, o r  i n  

a  manner e x h i b i t i n g  wanton and w i l l f u l  d i s r e g a r d  o f  human r i g h t s .  Since 

defendants f a i l e d  t o  r e q u e s t  an i n t e r r o g a t o r y  v e r d i c t  fo rm r e q u i r i n g  t h e  

j u r y  t o  s p e c i f i c a l l y  address t h a t  issue, t h e r e  i s  no way t o  know on appeal 

whether o r  n o t  t h e  j u r y  determined t h a t  i s s u e  i n  favor  of p l a i n t i f f .  Under 

t h e  two- i ssue  r u l e ,  i t  i s  presumed t h a t  t h e  j u r y  d i d  determine t h a t  i s s u e  i n  

f a v o r  o f  p l a i n t i f f ,  i n  which case, even under t h e  c o n s t r u c t i o n  o f  

§768.28(9), F l  a.Stat .  (1979) urged by O f f i c e r  O r t ,  t h e  judgment rendered 

a g a i n s t  O f f i c e r  O r t  i s  v a l i d .  



ARGUMENT 

THE COllRT BELOW WAS CORRECT I N  DENYING 
DEFENDANTS' MOTION TO CONFORM JUDGMENT. 

A. §768.28(9), F l a .S ta t . ( l 980 )  cannot be 
a p p l i e d  r e t r o a c t i v e l y  so as t o  de- 
w i v e    la in tiff o f  h i s  r i a h t  t o  " 
o b t a i n  a  judgment aga ins t  O f f i c e r  
O r t  i n d i v i d u a l l y .  

A meaningfu l  a n a l y s i s  o f  §768.28(9), F la .S ta t .  (1979) cannot be made 

w i t h o u t  f i r s t  examining t h e  s t a t u t e ' s  l e g i s l a t i v e  h i s t o r y  f rom 1975 u n t i l  

1980. The predecessor t o  t h e  1979 ve rs i on  of t h e  s t a t u t e  was F la .S ta t .  

§768.28(9) (1975). That  ve r s i on  p rov ides :  

"No o f f i c e r ,  employee, o r  agent o f  t h e  s t a t e  o r  i t s  sub- 
d i v i s i o n s  s h a l l  be h e l d  p e r s o n a l l y  l i a b l e  i n  t o r t  f o r  any 
i n j u r i e s  o r  damages su f f e red  as a  r e s u l t  o f  any act ,  event,  
o r  omiss ion of a c t i o n  i n  t h e  scope o f  h i s  employment o r  
f unc t i on ,  un less  such o f f i c e r ,  employee, o r  agent acted i n  
bad f a i t h  o r  w i t h  m a l i c i o u s  purpose o r  i n  a  manner e x h i b i t -  
i n g  wanton and w i l l f u l  d i s r e g a r d  o f  human r i g h t s ,  sa fe t y ,  
o r  p rope r t y .  

"Subject  t o  t h e  monetary l i m i t a t i o n s  se t  f o r t h  i n  sub- 
s e c t i o n  (51, t h e  s t a t e  s h a l l  pay any monetary judgment 
which i s  rendered i n  a  c i v i l  a c t i o n  p e r s o n a l l y  aga ins t  an 
o f f i c e r ,  employee, o r  agent o f  t h e  s t a t e  which a r i s e s  as a  
r e s u l t  o f  any act ,  event, o r  omiss ion o f  a c t i o n  w i t h i n  t h e  
scope o f  h i s  employment o r  f u n c t i o n . "  

T h i s  Court  cons t rued  t h i s  sub-sect ion i n  D i s t r i c t  School Board o f  

Lake, 381 So.2d 698 (F l a .  19801, and h e l d  t h a t  p u b l i c  

employees were p a r t i a l l y  indemni f ied,  bu t  n o t  immunized f rom s u i t  f o r  

i n j u r i e s  t h e y  i n f l i c t e d  i n  t h e  course o f  t h e i r  employment under t h i s  p r o v i -  

s ion.  T h i s  Cour t  noted t h a t  w h i l e  p a r t  o f  §768.28(9) s t a t e d  t h a t  

"no ... employee s h a l l  be h e l d  p e r s o n a l l y  l i a b l e  i n  t o r t  ...," t h e r e  was o t h e r  

language i n  t h e  s t a t u t e  d i scuss ing  t h e  s t a t e ' s  o b l i g a t i o n  t o  pay "any mone- 



t a r y  judgment which i s  rendered i n  a c i v i l  a c t i o n  p e r s o n a l l y  aga ins t  

an ... employee ...." Since i t  would be imposs ib le  f o r  judgments t o  be ren-  

dered p e r s o n a l l y  aga ins t  p u b l i c  employees i f  5768.28(9), F la .S ta t .  (1975) 

immunized those employees f rom s u i t ,  t h e  s t a t u t e  would make no sense if 

i n t e r p r e t e d  t o  so immunize those employees. The Talmadge c o u r t  t he re fo re  

concluded t h a t  5768.28(9), F la .S ta t .  (1975) mere ly  addressed t h e  e x t e n t  t o  

which t h e  s t a t e  would be l i a b l e  f o r  t h e  t o r t s  of p u b l i c  employees. No t i ng  

t h a t  t h e  l e g i s l a t i v e  i n t e n t  behind 5768.28 (1975) was t o  waive sovere ign 

immunity on a broad b a s i s  i n  o rde r  t o  p rov i de  more adequate compensation f o r  

v i c t i m s  o f  governmental t o r t s ,  t h e  Talmadge d e c i s i o n  was in tended  t o  enhance 

t h a t  l e g i s l a t i v e  o b j e c t i v e .  T h i s  Court  a l s o  noted i n  Talmadge t h a t  i t s  

i n t e r p r e t a t i o n  harmonized 5768.28(9), F la .S ta t .  (1975) w i t h  o t h e r  r e l a t e d  

s t a t u t e s  p r o v i d i n g  f o r  t h e  defense o f  c e r t a i n  l a w s u i t s  aga ins t  p u b l i c  

employees, n o t i n g  t h a t  those s t a t u t e s  would a l s o  be rendered meaningless i f  

5768.28(9) were i n t e r p r e t e d  so as t o  immunize p u b l i c  employees f rom s u i t  i n  

most ins tances.  

I n  response t o  t h e  Talmadge dec i s i on ,  t h e  l e g i s l a t u r e  p romp t l y  

enacted Chapter 80-271, Laws o f  F l o r i d a ,  and p rov ided  p u b l i c  employees w i t h  

immunity f rom s u i t  f o r  t h e i r  t o r t i o u s  a c t s  under most c i rcumstances. As 

amended, 5768.28(9) prov ided:  

" ( 9 )  No.. .employee.. . o f  t h e  s ta te . .  . s h a l l  be h e l d  person- 
a l l y  l i a b l e  i n  t o r t  ) 
action...unless such ... employee ... acted i n  bad f a i t h  o r  
w i t h  m a l i c i o u s  purpose o r  i n  a manner e x h i b i t i n g  wanton 
and w i l l f u l  d i s rega rd  o f  human r i q h t s ,  sa fe t y ,  o r  p roper ty .  
The e x c l u s i v e  remedy f o r  i n j u r y  o r  damages G f f e r e d  as a - 
r e s u l t  o f  any act.. .of anv...em~lovee...of t h e  state. . .  
1 
such a c t  o r  omiss ion was committed i n  bad f a i t h  o r  w i t h  



m a l i c i o u s  purpose o r  i n  a  manner e x h i b i t i n g  wanton and 
w i l l f u l  d i s r e a a r d  of human r i a h t s .  sa fe t v .  o r  urouertv...." 

Whi le  t h e  l e g i s l a t u r e  endeavored t o  g i v e  i t s  amendment r e t r o a c t i v e  e f fec t ,  

t h i s  Court  r u l ed ,  i n  S ta te  Department of T r a n s p o r t a t i o n  v. Knowles, 402 

So.2d 1155 (F la .  1981), t h a t  t h e  s t a t u t e  cou ld  no t  c o n s t i t u t i o n a l l y  be 

a p p l i e d  r e t r o a c t i v e l y  and t h a t ,  the re fo re ,  t h e  law i n  e f f ec t  upon t h e  

acc rua l  o f  a  cause o f  a c t i o n  aga ins t  a  p u b l i c  employee must govern. 

I n  t h e  t r i a l  cou r t ,  defendants argued t h a t  F la .Stat .  9768.28 

(1980) a p p l i e d  so as t o  e n t i t l e  defendants t o  have t h e  judgment conformed i n  

accordance w i t h  t h e i r  mot ion  (R  300-301). Since F la .  S ta t .  9768.28, as 

amended by Chapter 80-271, Laws o f  F l o r i d a ,  was t h e  f i r s t  s t a t u t o r y  g ran t  o f  

immunity t o  F l o r i d a  p u b l i c  employees, and was no t  i n  e f f ec t  on November 27, 

1979, when p l a i n t i f f ' s  cause o f  a c t i o n  aga ins t  O f f i ce r  Ort accrued, 9768.28 

F la .S ta t .  (1980) cannot be a p p l i e d  t o  dep r i ve  p l a i n t i f f  o f  h i s  r i g h t  t o  

o b t a i n  a  judgment aga ins t  O f f i c e r  O r t .  

0 .  9768.28(9), Fla.Stat . (1979) con ta i ns  
no r e s t r i c t i o n  uuon   la in tiff I s  
r i g h t  t o  o b t a i n  a  judgment aga ins t  
O f f i c e r  O r t  i n d i v i d u a l l y .  

9768.28(9), F la .S ta t .  (1979) i s  no more a  g r a n t  o f  immunity t o  

p u b l i c  employees than  was t h e  ve rs i on  o f  t h e  s t a t u t e  const rued by t h i s  Court  

i n  Talmadge. The 1979 ve rs i on  p rov ides :  

" ( 9 )  No ... employee ... of t h e  s ta te . . .sha l l  be h e l d  person- 
a l l y  l i a b l e  i n  t o r t  f o r  a  f i n a l  judgment which has been 
rendered aga ins t  h im ... unless such ... employee ... acted i n  
bad f a i t h  o r  w i t h  m a l i c i o u s  purpose o r  i n  a  manner e x h i -  
b i t i n g  wanton and w i l l f u l  d i s rega rd  o f  human r i g h t s ,  
safety,  o r  p roper ty . "  

L i k e  i t s  predecessor, Chapter 79-139 contemplated f i n a l  judgments 



b e i n g  rendered a g a i n s t  pub1 i c  employees. As i n  t h e  1975 v e r s i o n  o f  

§768.28(9), Fla.Stat.,  t h e  1979 v e r s i o n  would make no sense if i n t e r p r e t e d  so 

as t o  immunize p u b l i c  employees f r o m  s u i t  s i n c e  i t s  express language l i m i t s  

such employee's l i a b i l i t y  once a f i n a l  judgment has been rendered a g a i n s t  

him. C l e a r l y  no f i n a l  judgment c o u l d  be rendered a g a i n s t  a p u b l i c  employee 

under §768.28(9), F la .S ta t .  (1979) i f  t h a t  s t a t u t e  were t o  immunize s a i d  

employee f r o m  s u i t .  The s t a t u t e  does n o t  p r o h i b i t  p u b l i c  employees be ing  

named as defendants  i n  s imp le  neg l igence  ac t ions ,  even where no bad f a i t h  o r  

m a l i c i o u s  purpose appears, no r  does t h e  s t a t u t e  p r o h i b i t  f i n a l  judgments 

b e i n g  e n t e r e d  a g a i n s t  p u b l i c  employees under those  c i rcumstances.  I t s  

language m e r e l y  l i m i t s  t h e  l i a b i l i t y  o f  p u b l i c  employees f o r  f i n a l  judgments 

rendered  a g a i n s t  them, and i t  i s  t h e r e f o r e  apparent t h a t  t h e  s t a t u t e  con- 

temp la tes  t h a t  p u b l i c  employees w i l l  be named i n  l a w s u i t s  where no a l l e g a -  

t i o n s  o f  bad f a i t h  o r  m a l i c i o u s  purpose have been made. 

I n  Rupp v. Bryant,  417 So.2d 658 ( F l a .  1982), t h i s  Cour t  was 

r e q u i r e d  t o  determine what l e g a l  r i g h t s  were i n  e x i s t e n c e  f o r  persons harmed 

b y  governmental employees p r i o r  t o  t h e  1980 amendments t o  §768.28(9), 

F la .S ta t .  Rupp, a t  661. T h i s  Cour t  determined t h e  s t a t u s  of those  r i g h t s  

as f o l l o w s :  

". . . ( w ) i t h  t h i s  dec is ion ,  i t  should  be c l e a r  t h a t ,  f o r  
a c t i o n s  commenced between January 1, 1975, t h e  e f f e x v e  
da te  of t h e  o r i g i n a l  s e c t i o n  of 768.28, Chapter 73-313, 
Laws o f  ~ l o r i d a i  and June 30, 1980, t h e  e f f e c t i v e  d a t e - o f  
t h e  amendment of §768.28(9), Chapter 80-271, Laws of 
F l o r i d a .  s u i t  mav be m a i n t a i n e d  a a a i n s t  bo th  t h e  s t a t e  
and the'employee" o r  o f f i c i a l  f o r  i h e  o r d i n a r y  neg l  i gence  
of o r  o f f i c i a l  i n  c a r r y i n g  o u t  m i n i s t e r i a l ,  
though n o t  d i s c r e t i o n a l ,  d u t i e s  i n  t h e  course o f  employ- 
ment f o r  t h e  government, p r o v i d e d  t h e r e  i s  a s p e c i a l  d u t y  
t o  t h e  compla inant  as r e f l e c t e d  i n  F i r s t  N a t i o n a l  Bank v. 



F i l e r ,  107 F la .  526, 145 So. 204 (19331, and i n  Mod l i n  v. 
City o f  Miami Beach, 201 So.2d 70 (F l a .  1967)." 

I n  t h e  d e c i s i o n  below, t h e  D i s t r i c t  Court  u t i l i z e d  t h e  c r i t e r i a  

s e t  f o r t h  i n  Rupp v. Bryant,  supra., t o  determine t h a t  p l a i n t i f f  had a  spe- 

c i a l  and d i r e c t  i n t e r e s t  i n  O f f i c e r  O r t l s  performance o f  h i s  d u t i e s  as a  

p o l  i c e  o f f i c e r ,  and t h a t  t h e  se r i ous  personal  i n j u r i e s  sus ta ined  by Braelow 

c o n s t i t u t e d  spec ia l  damages. The D i s t r i c t  Court f u r t h e r  noted t h a t  a t  t h e  

t i m e  o f  t h e  i n c i d e n t ,  O f f i c e r  O r t  was engaged i n  m i n i s t e r i a l  d u t i e s :  he had 

a l r e a d y  made t h e  d e c i s i o n  t o  a r r e s t  and was engaged i n  a c t i v i t i e s  i n c i d e n t  

t o  c a r r y i n g  ou t  t h a t  dec is ion .  The c o u r t  below concluded t h a t  t h e  j u r y  had 

found t h a t  O f f i c e r  O r t  had breached t h e  d u t y  owed t o  Braelow and, pursuant t o  

R-upp, supra., §768.28(9) (1979) d i d  n o t  p r o h i b i t  t h e  e n t r y  o f  a  judgment 

aga ins t  O f f i c e r  O r t  pursuant  t o  t h e  j u r y ' s  f i n d i n g  (R 492-496). 

I t  i s  s i g n i f i c a n t  t o  no te  t h a t  t h i s  Court  made no ment ion o f  

§768.28(9), F la .S ta t .  (1979) i n  t h e  Rupp op in ion .  T h i s  Court  a l s o  f a i l e d  t o  

ment ion t h a t  ve r s i on  o f  t h e  s t a t u t e  i n  S t a t e  Department of T r a n s p o r t a t i o n  v. 

Knowles, 402 So.2d 1155 (F la .  1981). It i s  submi t ted  t h a t  t h e  l ack  of 

d i s cuss ion  of t h e  1979 ve rs i on  o f  t h e  s t a t u t e  i n  Rupp o r  Knowles was due t o  

t h e  f a c t  t h a t  t h e  1979 amendment d i d  n o t  m a t e r i a l l y  change t h e  s t a t u t e  and 

c e r t a i n l y  d i d  n o t  a f f e c t  t h e  ques t i on  o f  immunity o f  p u b l i c  employees as 

decided i n  Talmadge. As noted by t h i s  Court  i n  Talmadge, t h e  g r a n t  of immu- 

n i t y  t o  p u b l i c  employees would need t o  be c l e a r l y  expressed by t h e  l e g i s l a -  

t u re ,  s i nce  such an immunity would be i n  d e r r o g a t i o n  o f  common law. T h i s  

was no t  done u n t i l  t h e  enactment of Chapter 80-271. 

I n  fac t ,  t h e  l e g i s l a t u r e  enacted Chapter 80-271, Laws of F l o r i d a ,  

i n  response t o  t h i s  C o u r t ' s  d e c i s i o n  i n  Talmadge. It was n o t  u n t i l  1980, 



a when t h e  Talmadge d e c i s i o n  was rendered, t h a t  t h e  l e g i s l a t u r e  was pu t  on 

n o t i c e  t h a t  i f  i t  wanted t o  immunize p u b l i c  employees f rom s u i t ,  i t  would 

have t o  enact  l e g i s l a t i o n  c l e a r l y  express ing  t h a t  goal .  Obv ious ly ,  w i t h o u t  

t h e  b e n e f i t  o f  t h e  Talmadge dec is ion ,  t h e  l e g i s l a t u r e  i n  1979 had no reason 

t o  pass c u r a t i v e  l e g i s l a t i o n .  It was no t  u n t i l  t h e  enactment of Chapter 

80-271 t h a t  t h e  F l o r i d a  l e g i s l a t u r e  amended §768.28(9) by s u b s t i t u t i n g  t h e  

phrase " o r  named as a  p a r t y  defendant i n  any a c t i o n "  f o r  t h e  phrase " f o r  a  

f i n a l  judgment which has been rendered aga ins t  him." The s t a t u t e  f o r  t h e  

f i r s t  t ime  s p e c i f i e d  t h a t  a  p u b l i c  employee cou ld  no t  be named as a  p a r t y  

defendant i n  any a c t i o n  un less t h e r e  were a l l e g a t i o n s  o f  bad f a i t h  o r  m a l i -  

c i ous  purpose. For  t h e  f i r s t  t ime, t h e  s t a t u t e  no longer  contemplated f i n a l  

judgments be ing  rendered aga ins t  pub1 i c  employees f o r  m i n i  s t e r i  a1 negl  igence. 

The a n a l y s i s  o f  §768.28(9), F la .S ta t .  (1979) by t h e  F i r s t  D i s t r i c t  

a Cour t  o f  Appeal i n  R ice  v. Lee, 477 So.2d 1009 (F l a .  1 s t  DCA 1985) i s  

f lawed.  The 1979 amendments t o  t h e  s t a t u t e  do no t  c l e a r l y  appear t o  be a  

r e a c t i o n  t o  t h e  D i s t r i c t  Court  r u l i n g  i n  Talmadge v. D i s t r i c t  School Board 

o f  Lake County, 355 So.2d 502 (F la .  2nd DCA 1978). The 1979 amendments d i d  

n o t  remove t h e  re fe rence  t o  f i n a l  judgments which have been rendered aga ins t  

p u b l i c  employees. Therefore,  t h e  same i ncons i s t ency  d e a l t  w i t h  by t h e  

Talmadge c o u r t  appears i n  t h e  1979 ve rs i on  o f  t h e  s t a t u t e  i n  t h e  sense t h a t ,  

on t h e  one hand, t h e  s t a t u t e  contemplates f i n a l  judgments be ing  rendered 

aga ins t  employees f o r  m i n i s t e r i a l  neg l igence,  w h i l e  on t h e  o t h e r  hand, t h e  

s t a t u t e  pu rpo r t s  t o  l i m i t  those p u b l i c  employees1 personal  l i a b i l i t y  f o r  

those  f i n a l  judgments. Whi le  t h e  R i ce  c o u r t  a t tached  a  g rea t  deal  o f  impor- 

tance  t o  t h e  f a c t  t h a t  t h e  1979 amendment de le ted  t h e  p r o v i s i o n  r e l a t i n g  t o  



a i n d e m n i f i c a t i o n  of p u b l i c  employees by t h e  s t a t e  f o r  judgments rendered 

a g a i n s t  them, t h e  d e l e t i o n  does not ,  i n  f a c t ,  e l i m i n a t e  t h e  i n c o n s i s t e n c y  

common t o  t h e  1975 and 1979 ve rs i ons  o f  t h e  s t a t u t e  as d iscussed above. 

T h i s  C o u r t ' s  r u l i n g  i n  Talmadge, supra, w i t h  regard  t o  t h e  1975 s t a t u t e ,  

should  app ly  t o  t h e  1979 s t a t u t e .  The R ice  c o u r t  i gnored  t h i s  C o u r t ' s  ana- 

l y s i s  of t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  s t a t u t e ,  and f u r t h e r  i gno red  t h e  

p o l i c y  bases d iscussed by t h i s  Court  i n  Talmadge t h a t  b o l s t e r e d  t h i s  C o u r t ' s  

h o l d i n g  t h a t  a l l  ve r s i ons  of §768.28(9), Fla.Stat . ,  p r i o r  t o  t h e  1980 amend- 

ments f a i l e d  t o  render  p u b l i c  employees immune f rom judgments f o r  m i n i s t e r i a l  

neg l  igence. T h i s  Court  should  d isapprove t h e  d e c i s i o n  i n  Rice, supra. 

I t  i s  s i g n i f i c a n t  t o  no te  t h a t  5286.28, F la .Stat .  (1979) p rov ides  

f o r  t h e  purchase o f  insurance f o r  p u b l i c  employees cove r i ng  l i a b i l i t y  f o r  

damages on account o f  ope ra t i ons  w i t h i n  t h e  s ta te .  T h i s  s t a t u t e  c l e a r l y  

a contemplates judgments be ing  en te red  aga ins t  p u b l i c  employees a c t i n g  w i t h i n  

t h e  scope o f  t h e i r  employment, and i s  i n  harmony w i t h  §768.28(9), F la .S ta t .  

(1979) i n  t h a t  i t  f u l f i l l s  t h e  remedia l  purpose o f  p r o v i d i n g  compensation 

f o r  v i c t i m s  of governmental t o r t s .  The c o n s t r u c t i o n  o f  §768.28(9), 

F la .S ta t .  (1979) urged by defendants  would render  9286.28, F la .Stat .  (1979) 

t o  be meaningless t o  t h e  e x t e n t  t h a t  i t  would be a u t h o r i z i n g  l i a b i l i t y  

i nsurance  f o r  employees cove r i ng  ac t s  a l r eady  immunized f rom s u i t .  

A d d i t i o n a l l y ,  t h e  P o l i c e  P ro fess i ona l  L i a b i l i t y  P o l i c y  purchased 

by  t h e  City o f  Nor th  Bay V i l l a g e  which was i n  e f f e c t  commencing November 1, 

1979, would be a  p e c u l i a r  investment  i n  l i g h t  o f  t h e  C i t y ' s  argument t h a t  

t h e  employees f o r  which i t  had purchased insurance were im~iiune f rom s u i t s  o f  

t h e  na tu re  f o r  which t h e  po l  i c y  exp ress l y  p rov ided  coverage ( R  266). 



C. Under t h e  two- i ssue  r u l e ,  O f f i c e r  
O r t  has waived h i s  r i g h t  t o  o b j e c t  
t o  t h e  v e r d i c t  and iudament rendered  
a g a i n s t  h im s i n c e  t h e r e  was e v i -  
dence t o  suppor t  a  f i n d i n g  by  t h e  
j u r y  t h a t  he ac ted  i n  bad f a i t h ,  
w i t h  m a l i c i o u s  DurDose. o r  i n  a  
manner e x h i b i t i n a  wanton and w i l l -  
f u l  d i s r e g a r d  o f  human r i g h t s .  

Ample ev idence was i n t r o d u c e d  a t  t r i a l  t o  show t h a t  O f f i c e r  O r t  

a c t e d  i n  bad f a i t h ,  w i t h  m a l i c i o u s  purpose, o r  i n  a  manner e x h i b i t i n g  wanton 

and w i l l f u l  d i s r e g a r d  o f  human r i g h t s  and s a f e t y .  The ev idence demonstrated 

t h a t ,  w i t h o u t  p rovoca t ion ,  O f f i c e r  O r t  had r e p e a t e d l y  s t r u c k  t h e  p l a i n t i f f  

about t h e  f a c e  w h i l e  M r .  Braelow was handcuf fed,  knock ing  h im down t o  t h e  

ground a  number o f  t imes .  The s e v e r i t y  o f  t h e  b e a t i n g  s u s t a i n e d  by M r .  

Braelow was such t h a t  t h r e e  o f  h i s  t e e t h  were broken, f i v e  f i l l i n g s  were 

f r a c t u r e d ,  he s u s t a i n e d  a  b l a c k  eye, l a c e r a t i o n s ,  a  concussion,  and a  f r a c -  

t u r e  t o  h i s  knee. (T  361-374; 167-178; 202-210; 244-253; 272-272). The 

t r i a l  c o u r t  g r a n t e d  p l a i n t i f f ' s  m o t i o n  t o  amend h i s  p l e a d i n g s  t o  conform 

t o  t h e  ev idence i n t r o d u c e d  a t  t r i a l .  The j u r y  c o u l d  e a s i l y  have found, 

based upon t h e  evidence, t h a t  O f f i c e r  O r t  d i d  a c t  i n  bad f a i t h ,  w i t h  m a l i -  

c i o u s  purpose, o r  i n  a  manner e x h i b i t i n g  wanton and w i l l f u l  d i s r e g a r d  of 

human r i g h t s  and s a f e t y .  Defendants d i d  n o t  r e q u e s t  an i n t e r r o g a t o r y  v e r -  

d i c t  form so as t o  r e q u i r e  t h e  j u r y  t o  s p e c i f y  whether o r  n o t  i t  had made 

such a  f i n d i n g .  The j u r y  r e t u r n e d  a  s imp le  v e r d i c t  f o r m  showing o n l y  t h a t  

i t  had found  b o t h  defendants  t o  be l i a b l e  t o  t h e  p l a i n t i f f ,  and t h a t  Braelow 

had s u s t a i n e d  $100,000.00 i n  damages. 

The two- i ssue  r u l e  i s  a  r u l e  o f  p o l i c y  des igned t o  s i m p l i f y  t h e  

work o f  t r i a l  c o u r t s  and t o  l i m i t  t h e  scope of proceed ings on rev iew.  The 



r u l e  a p p l i e s  i n  s i t u a t i o n s  where a  general  v e r d i c t  has been re tu rned ,  making 

i t  imposs ib le  t o  a s c e r t a i n  t h e  i ssues  upon which t h e  v e r d i c t  was founded. 

Where t h e  t r i e r  o f  f a c t  cou ld  p r o p e r l y  have found f o r  a  p a r t y  as t o  one 

issue,  t h e  presumption on appeal i s  t h a t  a l l  i ssues  were decided i n  favor  o f  

t h e  p r e v a i l i n g  p a r t y  and t h e  judgment w i l l  be a f f i rmed.  Co lon ia l  Stores,  

I n c .  v. Scarborough, 355 So.2d 1181 (F l a .  1977). 

Under t h e  two i s sue  r u l e ,  t h e  j u r y  cou ld  have found t h a t  O f f i c e r  

O r t  ac ted  i n  bad f a i t h ,  w i t h  m a l i c i o u s  purpose, o r  i n  a  manner e x h i b i t i n g  

w i l l f u l  and wanton d i s rega rd  o f  human r i g h t s  and sa fe t y .  By f a i l i n g  t o  o f f e r  

a  spec ia l  i n t e r r o g a t o r y  v e r d i c t  form, O f f i c e r  O r t  i s  unable  t o  e s t a b l i s h  t h a t  

he has been p r e j u d i c e d  by t h e  t r i a l  c o u r t ' s  r u l i n g  concern ing h i s  mot ion  t o  

conform t h e  judgment. Even under t h e  c o n s t r u c t i o n  of §768.28(9), F l  a. S t a t .  

(1979) urged by O f f i c e r  O r t ,  t h e  j u r y  p r o p e r l y  cou ld  have found him p e r s o n a l l y  

l i a b l e  by  v i r t u e  o f  h i s  bad f a i t h ,  mal ice,  o r  wanton and w i l l f u l  d i s r e g a r d  o f  

t h e  p l a i n t i f f ' s  sa fe t y .  O f f i c e r  O r t ' s  cornplaint  as t o  t h e  a p p l i c a t i o n  o f  

§768.28(9), F la .S ta t .  (1979) t o  t h e  judgment rendered aga ins t  h im should  be 

f o rec l osed  f o r  t h i s  reason. 



CONCLUSION 

Based upon t h e  aforement ioned arguments and a u t h o r i t i e s ,  i t  i s  

r e s p e c t f u l l y  submi t ted t h a t  t he  d e c i s i o n  of t he  T h i r d  D i s t r i c t  Court  o f  

Appeal should be a f f i rmed.  
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