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STATEMENT OF THE CASE AND FACTS 

The T h i r d  D i s t r i c t  Cour t  of Appeal a f f i r m e d  a j u r y  v e r d i c t  and 

f i n a l  judgment rendered a g a i n s t  a  p o l i c e  o f f i c e r  f o r  excess ive  fo rce  used i n  

e f f e c t u a t i n g  an a r r e s t .  

The cause o f  a c t i o n  occur red  on November 27, 1979, and t h e  

D i s t r i c t  Cour t  was c a l l e d  upon t o  cons t rue  §768.28(9), F l a g s t a t .  (19791, 

which prov ided:  

"No o f f i c e r ,  employee, o r  agent o f  t h e  s t a t e  
o r  i t s  s u b d i v i s i o n s  s h a l l  be h e l d  p e r s o n a l l y  
l i a b l e  i n  t o r t  f o r  a  f i n a l  judgment which has 
been rendered a g a i n s t  h im f o r  any i n j u r i e s  o r  
damages suf fered as a  r e s u l t  o f  any act ,  event,  
o r  omiss ion o f  a c t i o n  i n  t h e  scope o f  h i s  em- 
ployment o r  func t ion ,  un less  such o f f i c e r ,  em- 
ployee, o r  agent ac ted  i n  bad f a i t h  o r  w i t h  
m a l i c i o u s  purpose o r  i n  a  manner e x h i b i t i n g  
wanton and w i l l f u l  d i s r e g a r d  o f  human r i g h t s ,  
safety,  o r  p r o p e r t y . "  (Emphasis added. ) 

The po l  i c e  o f f i c e r  a g a i n s t  whom a f i n a l  judgment had been rendered 

was covered under a  p o l  i c e  p r o f e s s i o n a l  1  i a b i l  i t y  insurance  p o l  i c y  (App.52) 

p rocured  by P e t i t i o n e r ,  City o f  N o r t h  Bay V i l l a g e ,  pursuant  t o  5268.28, 

P e t i t i o n e r s  moved f o r  a  r e h e a r i n g  i n  t h e  D i s t r i c t  Court ,  which was 

denied. Subsequent t o  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal comp le t ing  i t s  

j u d i c i a l  l a b o r  and i t s  d e c i s i o n  hav iqg  become f i n a l ,  t h e  F i r s t  D i s t r i c t  

Cour t  of Appeal rendered an op in ion ,  on J u l y  2, 1985, i n  t h e  case of R i c e  

v. Lee, 10 FLW 1621, So. 2d (F la .  1 s t  DCA 1985) ( A ~ p . 2 4 ) ~  and 

P e t i t i o n e r s  have requested t h i s  Cour t  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s -  

d i c t i o n  based upon t h a t  dec is ion ,  d e s p i t e  t h e  f a c t  t h a t  i t  was rendered sub- 



sequent t o  t h e  den ia l  o f  P e t i t i o n e r s '  Mot ion  f o r  Rehear ing i n  t h e  T h i r d  

D i s t r i c t  Court  o f  Appeal. 

A d d i t i o n a l l y ,  no tw i t hs tand ing  t h e  f a c t  t h a t  t h e  T h i r d  D i s t r i c t  

Cour t  o f  Appeal d i d  no t  " dec la re  i n v a l i d "  any s t a t e  s t a t u t e ,  P e t i t i o n e r s  have 

appealed t h e  d e c i s i o n  based upon t h e i r  con ten t i on  t h a t  such an appeal i s  

never the less  au tho r i zed  pursuant t o  t h e  " inherency  doc t r i ne , "  s i nce  t h e  

D i s t r i c t  Court  "consideredii  a  s t a t e  s t a t u t e .  

SUMMARY OF ARGUMENT 

Assuming arguendo t h a t  t h e r e  i s  c o n f l i c t  between t h e  d e c i s i o n  below 

and t h e  d e c i s i o n  rendered i n  R i ce  v. Lee, supra., (App.24), t h e  c o n f l i c t  d i d  

n o t  e x i s t  a t  t h e  t ime  t h a t  a l l  j u d i c i a l  l a b o r  had been completed i n  t h e  

D i s t r i c t  Court .  A t  t h e  t ime  t h a t  t h e  d e c i s i o n  below was rendered, and a t  

t h e  t ime  t h a t  P e t i t i o n e r s 1  Mot ion f o r  Rehear ing was denied, t h e r e  was no 

o p i n i o n  o f  any o t h e r  D i s t r i c t  Court  t h a t  exp ress l y  and d i r e c t l y  c o n f l i c t e d  

w i t h  t h e  d e c i s i o n  below. 

On t h e  mer i t s ,  t h e r e  i s  no c o n f l i c t  between R i ce  v. Lee and t h e  

d e c i s i o n  below, s ince,  i n  t h e  i n s t a n t  cause, t h e r e  i s  insurance coverage f o r  

t h e  P e t i t i o n e r  p o l i c e  o f f i c e r ,  and t o  t h a t  e x t e n t  t h e  immuni t ies  p rov i ded  by  

§768.28(9)(1979) were waived pursuant  t o  9268.28, F la .Stat . ,  t o  t h e  ex ten t  

of t h e  a v a i l a b l e  insurance coverage. 

The d e c i s i o n  below r e l i e s  upon t h i s  C o u r t ' s  o p i n i o n  i n  Rupp v. 

Bryant,  417 So.2d 658 (F la .  1982) (App.31). I n  Rupp, t h e  c o u r t  p u t  t h e  

m a t t e r  t o  r e s t  by s t a t i n g :  



"...( w ) i t h  t h i s  d e c i s i o n ,  i t  should  be c l e a r  
t h a t ,  f o r  a c t i o n s  commenced between January 1, 
1975, t h e  e f f e c t i v e  d a t e  o f  t h e  o r i g i n a l  sec- 
t i o n  768.28, chap te r  73-313, Laws of F l o r i d a ,  
and June 30, 1980, t h e  e f f e c t i v e  d a t e  of t h e  
amendment o f  s e c t i o n  768.28(9), chap te r  80-271, 
Laws o f  F l o r i d a ,  s u i t  may be ma in ta ined  a g a i n s t  
b o t h  t h e  s t a t e  - and t h e  employee o r  o f f i c i a l  f o r  
t h e  o r d i n a r y  neg l igence  of t h e  employee o r  o f f i -  
c i a l  i n  c a r r y i n g  o u t  m i n i s t e r i a l ,  though n o t  
d i s c r e t i o n a r y ,  d u t i e s  i n  t h e  course o f  employment 
f o r  t h e  government, p rov ided  t h e r e  i s  a  s p e c i a l  
d u t y  t o  t h e  compla inant  as r e f l e c t e d  i n  F i r s t  
N a t i o n a l  Bank v. F i l e r ,  107 F l a .  526, 14- 
204 (1933), and i n  Mod1 i n  v. City of Miami Beach, 
201 So.2d 70 ( F l a .  19671." 

I t  would be a  waste o f  t h i s  C o u r t ' s  p r e c i o u s  j u d i c i a l  resources  

f o r  i t  t o  r e v i s i t  t h i s  i s s u e  one more t ime, p a r t i c u l a r l y  where t h e  d e c i s i o n  

below o n l y  a p p l i e s  t o  a c t i o n s  t h a t  accrued between June 6, 1979, and June 

ARGUMENT 

THE OPINION OF THE DISTRICT COURT DOES NOT DIRECTLY AND 
EXPRESSLY CONFLICT WITH RICE V. LEE ON THE ISSUE OF 
WHETHER A  FINAL JUDGMENT MAY BE RENDERED AGAINST A  POLICE 
OFFICER FOR EXCESSIVE FORCE USED I N  EFFECTUATING AN AR- 
REST, NOR DOES THE DECISION BELOW DECLARE INVALID FLA.STAT. 
§768.28(9) (1979). 

As P e t i t i o n e r s  concede, a t  t h e  t i m e  t h a t  t h e  d e c i s i o n  below was 

rendered, t h e r e  was no express n o r  d i r e c t  c o n f l i c t  w i t h  any d e c i s i o n  o f  any 

o t h e r  D i s t r i c t  Court .  Assuming arguendo t h a t  t h e  d e c i s i o n  i n  R i c e  v. Lee 

(App.24) e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n  below, i t  does 

n o t  c r e a t e  j u r i s d i c t i o n  i n  t h i s  Cour t  f o r  t h i s  cause s i n c e  t h e  d e c i s i o n  i n  

R i c e  was rendered a f t e r  a l l  j u d i c i a l  l a b o r  had been completed i n  t h e  

D i s t r i c t  Cour t  below. 



T h i s  Court  has h e l d  t h a t  t h e  i s sue  t o  be decided i n  a  P e t i t i o n  f o r  

C o n f l i c t  Review i s  whether t h e r e  i s  express and d i r e c t  c o n f l i c t  i n  t h e  dec i -  

s i o n  o f  t h e  d i s t r i c t  c o u r t  be fo re  t h e  Court  f o r  review, n o t  whether t h e r e  i s  

c o n f l i c t  i n  a  p r i o r  w r i t t e n  o p i n i o n  which i s  now c i t e d  f o r  a u t h o r i t y .  Dodi 

P u b l i s h i n g  Company v. E d i t o r i a l  America, S.A., 385 So.2d 1369 (F l a .  1980) 

(App.11). S i m i l a r l y ,  t h e  i s sue  i s  n o t  whether t h e r e  i s  c o n f l i c t  i n  a  sub- 

sequen t l y  rendered o p i n i o n  which i s  now c i t e d  f o r  a u t h o r i t y .  

The d e c i s i o n  below mere ly  a f f i r m e d  a  f i n a l  judgment rendered 

aga ins t  t h e  P e t i t i o n e r ,  O f f i ce r  O r t .  As noted by t h e  D i s t r i c t  Court  below, 

F la .S ta t .  §768.28(9) (1979) contemplates f i n a l  judgments be ing  rendered 

aga ins t  governmental employees. Never the less,  i t  has c o n f l i c t i n g  language 

t h a t  s t a t e s  t h a t  t h e  o f f i c e r  i s  no t  p e r s o n a l l y  l i a b l e  f o r  such judgments. 

T h i s  Court  has p r e v i o u s l y  const rued what i t  has c a l l e d  a  " f a m i l i a r  f r i e n d , "  

§768.28(9), and has determined t h a t  t h e  c o n f l i c t i n g  language i n  i t s  p r i o r  

ve r s i ons  meant t h a t  p u b l i c  employees were p a r t i a l l y  i ndemni f ied ,  bu t  n o t  

immunized f rom s u i t  f o r  i n j u r i e s  t h e y  i n f l i c t  i n  t h e  course of t h e i r  

employment. D i s t r i c t  School Board o f  Lake County v. Talmadge, 381 So.2d 698 

(F la .  1980) (App. 3); S t a t e  Department o f  T r a n s p o r t a t i o n  v. Knowles, 402 

So.2d 1155 (F la .  1981) (App.45). I n  Knowles, t h i s  Cour t  noted t h a t  t h e  

l e g i s l a t u r e  changed t h e  r e s u l t  reached i n  Talmadge by t h e  enactment o f  

Chapter 80-271, Laws o f  F l o r i d a ,  b u t  h e l d  i n  t h a t  case t h a t  t h e  a t tempt  by 

t h e  l e g i s l a t u r e  t o  g i v e  p u b l i c  employees abso lu te  immunity f o r  a l l  l a w s u i t s  

then  pending i n  t r i a l  o r  a p p e l l a t e  c o u r t s  c o n s t i t u t e d  an u n c o n s t i t u t i o n a l  

e l i m i n a t i o n  o f  a  vested r i g h t .  

I n  Rupp v. Bryant,  417 So.2d 658 (F la .  1982) (App.311, t h i s  Court  



began i t s  i n q u i r y  by  a t t e m p t i n g  t o  determine what l e g a l  r i g h t s  were i n  

e x i s t e n c e  f o r  persons harmed by governmental employees p r i o r  t o  t h e  1980 

amendments t o  5768.28, F la .S ta t .  Rupp, a t  661. T h i s  Cour t  answered i t s  

q u e s t i o n  b y  s t a t i n g :  

"... ( w ) i t h  t h i s  d e c i s i o n ,  i t  should  be c l e a r  
t h a t ,  f o r  a c t i o n s  commenced between January 1, 
1975, t h e  e f f e c t i v e  d a t e  o f  t h e  o r i g i n a l  sec- 
t i o n  768.28, chap te r  73-313, Laws o f  F l o r i d a ,  
and June 30, 1980, t h e  e f f e c t i v e  da te  o f  t h e  
amendment o f  s e c t  i o n  768.28(9), chap te r  80-271, 
Laws o f  F l o r i d a ,  s u i t  may be ma in ta ined  a g a i n s t  
b o t h  t h e  s t a t e  and t h e  employee o r  o f f i c i a l  f o r  
t h e  o r d i n a r y  neflgence o f  t h e  employee o r  o f f i -  
c i a l  i n  c a r r y i n g  o u t  m i n i s t e r i a l ,  though n o t  
d i s c r e t i o n a r y ,  d u t i e s  i n  t h e  course o f  employment 
f o r  t h e  government, p r o v i d e d  t h e r e  i s  a  s p e c i a l  
d u t y  t o  t h e  c o m ~ l a i n a n t  as r e f l e c t e d  i n  F i r s t  
~ a t i o n a l  Bank v: F i l e r ,  107 F l a .  526, 1 4 m  
204 (1933), and i n  Mod1 i n  v. City o f  Miami Beach, 
201 So.2d 70 (F la .  1967)." (Emphasis i n  o r i g i n a l . )  

I n  t h e  d e c i s i o n  below, t h e  D i s t r i c t  Cour t  u t i l i z e d  t h e  c r i t e r i a  

s e t  f o r t h  i n  Rupp v. B ryan t  (App.31) t o  determine t h a t  Respondent had a  spe- 

c i a l  and d i r e c t  i n t e r e s t  i n  P e t i t i o n e r  p o l i c e  o f f i c e r  O r t l s  performance o f  h i s  

duty ,  and t h a t  t h e  s e r i o u s  personal  i n j u r y  sus ta ined  by Respondent c o n s t i -  

t u t e d  s p e c i a l  damages. The D i s t r i c t  Cour t  f u r t h e r  no ted  t h a t  a t  t h e  t i m e  o f  

t h e  i n j u r i e s ,  t h e  o f f i c e r  was engaged i n  m i n i s t e r i a l  d u t i e s :  he had a l r e a d y  

made t h e  d e c i s i o n  t o  a r r e s t  and was engaged i n  a c t i v i t i e s  i n c i d e n t  t o  

c a r r y i n g  o u t  t h a t  d e c i s i o n .  The Cour t  concluded t h a t  t h e  j u r y  c o r r e c t l y  

found  t h a t  O f f i c e r  O r t  had breached a  d u t y  owed t o  Respondent and t h a t  w h i l e  

t h e  City c o u l d  o n l y  be h e l d  l i a b l e  f o r  $50,000.00 pursuan t  t o  §768.28(5), 

F la .S ta t .  1979, t h a t  t h e  City, " i n  essence, i n d e m n i f i e s  t h e  o f f i c e r  f o r  t h a t  

sum o f  money and he remains l i a b l e  f o r  t h e  balance." S t a t e  Department o f  

T r a n s p o r t a t i o n  v. Knowles, 402 So.2d 1155, 1157 (F la .  1981) (App.45). 



By affirming the final judgment rendered against Petitioner Ort, 

the District Court allowed Respondent to collect his damages from the police 

professional 1 iabi 1 ity insurance pol icy (App.52) provided by the Petitioner, 

City of North Bay Village, pursuant to Fla.Stat. 9268.28. 9268.28 elimina- 

tes the immunity which prevented recovery for existing common law torts com- 

mitted by the government to the extent of available insurance coverage. 

Avallone v. Board of County Commissioners of Citrus County, 10 FLW 1031, 

So. 2d (Fla. 5th DCA 1985) (App. 1). 

In the decision upon which Petitioners base their claim of 

conflict jurisdiction, the First District Court of Appeal held as follows: 

"Upon retrial, unless the appellants allege and 
prove bad faith, ma1 icious purpose, etc., defend- 
ant Lee's motion to limit judgment, if renewed, 
shall be granted. If after retrial a judgment 
must be entered against defendant Lee, the judg- 
ment should specifically provide that there is no 
personal liability on the part of Lee and that no 
1 evy may be made upon her property. " (Emphasis added. 

Therefore, the First District Court of Appeal has concluded that a 

judgment may be rendered against a governmental employee, but that pursuant 

to its construction of 9768.28(9) (19791, the personal property of the 

governmental employee may not be levied upon. There is nothing inconsistent 

with this decision and the decision below, since in the instant cause, there 

will be no levy upon the personal property of Petitioner Ort since there was 

avai 1 able insurance coverage pursuant to Fl a.Stat. 9268.28. Quite simply, 

the First District reached an issue that was never reached by the court 

below and there is no direct and express conflict. 

As stated by Justice Adkins in Gibson v. Maloney, 231 So.2d 823, 

824 (Fla. 1970) (App.l2), '(i)t is conflict of decisions, not conflict of 



e op in i ons  o r  reasons t h a t  supp l i es  j u r i s d i c t i o n  f o r  rev iew by c e r t i o r a r i . "  

(Emphasis i n  o r i g i n a l . )  Therefore,  t h i s  Court  should d e c l i n e  t o  t ake  j u r i s -  

d i c t i o n .  

There i s  no language i n  t h e  o p i n i o n  of t h e  D i s t r i c t  Court  below 

which dec la red  F la .S ta t .  §768.28(9) (1979) i n v a l i d .  Con t ra ry  t o  

P e t i t i o n e r s 1  con ten t i on  t h a t  t h e  inherency d o c t r i n e  a p p l i e s  here in ,  t h i s  

Court  made it c l e a r  i n  Rojas v. State,  288 So.2d 234 (F la .  1973) (App. 1, 

t h a t  w h i l e  i t s  d i r e c t  appeals j u r i s d i c t i o n  i nc l udes  cases i n  which t h e  t r i a l  

c o u r t  i n h e r e n t l y  passes upon t h e  c o n s t i t u t i o n a l i t y  of a  s t a t u t e ,  t h e r e  i s  no 

such j u r i s d i c t i o n  where a  t r i a l  c o u r t  i n h e r e n t l y  passes upon a  c o n s t r u c t i o n  

o f  a  s t a t u t e .  

T h i s  Court  has dec la red  s i m i l a r  ve r s i ons  o f  t h e  s t a t u t e  i n v a l i d  

because of t h e  i r r e c o n c i l a b l e  c o n f l i c t  between t h e  language i n  t h e  s t a t u t o r y  

sub-sect ion which assumes t h a t  f i n a l  judgments w i l l  be rendered aga ins t  

governmental employees, and t h e  language which s t a t e s  t h a t  t h e  governmental 

employees s h a l l  no t  be p e r s o n a l l y  l i a b l e  f o r  those judgments. I n  Talmadge, 

Knowles, and Rupp, supra, t h i s  Court has concluded t h a t  t h e  language p r o v i -  

des f o r  a  means o f  i n d e m n i f i c a t i o n .  Th i s  was t h e  conc lus ion  reached by t h e  

D i s t r i c t  Court  below, and t h e r e  i s  no j u r i s d i c t i o n  over  t h i s  cause under 

A r t i c l e  V, 3 ( b ) l ,  F l o r i d a  C o n s t i t u t i o n  (1980) (App.50). 



CONCLUSION 

F o r  t h e  f o r e g o i n g  reasons, Respondent submi ts  t h a t  t h e r e  i s  no 

need f o r  t h i s  Court  t o  r e v i s i t  F la .S ta t .  §768.28(9) (1979), s i n c e  t h e  narrow 

i s s u e  reached by t h e  c o u r t  below has a l s o  been reached by t h i s  Cour t  i n  

p r i o r  d e c i s i o n s  and, a t  t h e  t i m e  t h a t  t h e  d e c i s i o n  below was rendered, t h e  

d e c i s i o n  upon which P e t i t i o n e r s  base t h e i r  c l a i m  f o r  c o n f l i c t  j u r i s d i c t i o n  

had n o t  even been rendered. 
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