
defense counsel to stand mute if 
he chose to do so, knowing all the while 
that a verdict against his client was 
thus tainted and could not stand. By 
such action defendants had nothing to 
lose and all to gain, for if the verdict 
be "not guilty" it remainded unassailable. 

Such procedure is unmindful that 
an important function of an attorney 
in a trial is to assist the court. 

State v. Jones, 204 So.2d 515,518; see also Wainwright v. Sykes, 

433 U.S. 72,89; Francis v. Henderson, 425 U.S. 536,539-541 

(1976); Clark v. State, 363 So.2d 331,333; United States ex.rel. 

Caruso v. Zelinsky, 689 F.2d 435,442; Curry v. Wilson, 405 

F.2d 110,113-114 (9th Cir. 1969), cert. denied sub nom. Curry 

v.� Nelson, 397 U.S. 973 (1970); York v. State, 232 So.2d 767 

(Fla. 4th DCA 1969); Waiters v. Wainwright, 249 So.2d 734 

(Fla. 2nd DCA 1971); Fischer v. state, 429 So.2d 1309, 1313 

(Fla. 1st DCA 1983), review denied, 438 So.2d 834 (Fla. 1983) 

(Joanos, J., dissenting). Any procedure routinely excusing the 

contemporaneous objection requirement as a prerequisite to 

appellate review offers trial counsel the Hobson's choice 

of ethically objecting to a judicial error and thus injuring 

his client's chances of reversal upon appeal in the event of 

an unassailable but equally disadvantageous correction, or of 

unethically remaining silent and thus enhancing his client's 

chances of reversal. This is unconscionable and should be 

condemned. Cf Sanborn v. State, So.2d (Fla. 3rd DCA 1985) , 

10 F.L.W. 1733. 

A procedure routinely excusing the contemporaneous 

objection requirement as a prerequisite to appellate review 



also spawns the attendant ill of forcing appellate defense 

counsel to flyspeck undeveloped trial records and raise 

putative errors which were not preserved at trial either 

because they did not in fact occur or were permitted to 

occur by trial counsel for strategic purposes, contrary 

to this Court's aforecited admonition that" [eJxcept in rare 

cases of fundamental error, •.. appellate counsel must be 

bound by the acts of trial counsel", Castor v. State, 365 

So.2d 701,703. See also Ray v. State, 403 So.2d 956 (Fla. 

1981), Moore v. Wainwright, 633 F.2d 406 (5th Cir. 1980), 

and McPhee v. State, 254 So.2d 406 (Fla. 1st DCA 1971) . 

Examples of such putative unpreserved "errors" which the 

courts have unforunately accepted to vitiate perfectly 

valid judgments and/or sentences include the claim that an eligible 

defendant must personally elect to be sentenced under the 

guidelines on the record regardless of how strongly the 

conduct of the parties suggests that such election occurred 

in fact, Finklea v. State, So.2d (Fla. 1st DCA 1985) , 

10 F.L.W. 1374; and also include the claim that a defendant 

must personally waive his right to be present at a deposition 

to prepetuate testimony which is later admitted at trial 

regardless of counsel's acquiescence to this admission, Brown 

v. State, So.2d (Fla. 1985), 10 F.L.W. 263. 4 Examples­

4 
See also Harris v. State, 438 So.2d 787 (Fla. 1983), 

wherein this Court intimated that Fla.R.Crim.P. 3.260 required 
(Continued on next page) 
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of such putative unpreserved "errors" which the courts have 

wisely rejected to affirm valid judgments and/or sentences 

include the claim that a defendant must personally be 

advised by the trial judge on the record that her election 

to be sentenced under the guidelines for offenses occurring 

prior to their effective date will result in an ineligibility 

for parole which she would otherwise enjoy, regardless of her 

failure to allege that she was not actually informed of such 

ineligibility by her counsel, Jones v. Stat~, 459 So.2d 1151 

(Fla. 1st DCA 1984), review denied, So.2d (Fla. 1985), 

Case No. 66,411; and also include the claim that a defendant 

must personally waive his right to be present during the 

trial examination of a defense witness, regardless of counsel's 

active encouragement of such absension, Johnson v. Wainwright, 

463 So.Qd 207 (Fla. 1985). These latter decisions reflect an 

astute appreciation of Judge Schwartz' eloquent admonition in 

Salcedo v. Asociacion Cubahalnc., 368 So.2d 1337,1339 (Fla. 3rd 

DCA 1979) that "the courts (should) not allow the practice of 

the 'Catch-22' or 'gotcha' school of litigation to succeed." 

Footnote 4 Continued 

that a defendant's waiver of the right to jury instructions 
upon lesser included offenses must be made personally, and 
Tucker v. State, 459 So.2d 306 (Fla. 1984), wherein this Court 
similarly intimated that counsel's evidently uncorroborated 
request for jury instructions on lesser included offenses for 
which the statutes of limitations had run was ineffective to 
secure these instructions in waiver of the defendant's entitle­

•� ment to this defense .� 
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In this case, had defense counsel objected to 

the putative scoring errors, the First District and this 

Court would not have been asked to promulgate a rule which 

would have the ~ffect of endouraging trial ~ounselto 

remain silent as to possibly sustainable point assessments, 

in order that subsequent counsel might fish the appellate 

waters for a reversal unhindered by a forbidding fully 

developed record. 

In conformity with the foregoing principles and 

its aforecited procedents, this Court should expressly 

limit its decision in State v. Rhoden and its progeny to 

mean only that a defendant need not specifically and con­

temporaneously object to alleged sentencing errors of either 

"fact" or "law" to preserve such issues for appeal only 

where a trial judge has either failed to make specific 

sentencing findings as mandated by statute without affording 

the defendant an opportunity to object thereto, or has 

imposed sentences in excess of the maximums authorized by 

statute. Such limitations would preclude appellate review 

over the instant nonstatutory alleged scoring errors to which 

defense counsel below failed to object when presented with 

the opportunity, and which did not result in a sentence beyond 

parameters, see §§784.045 and 775.082(3) (c), Fla.Stat. 5 

Such limitations should also have precluded review over 
petitioner's appellate claim that he should have been granted 

-17.,...� 
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Although the State believes counsel's failure to object 

was inadvertent rather than deliberate, the system 

damages resulting therefrom - the denial of notice to 

the trial judge that his rulings were subject to challenge, 

the nondevelopment of the record, the consequent disorder­

liness of subsequent proceedings, and the attendant waste of 

societal resources - remain the same. These considerations 

compel the enforcement of the contemporaneous objection 

rule in this case. 

The same basic considerations compel the enforcement 

of the contemporaneous objection rule in all other sentencing 

proceedings, some of which have become so complicated that 

they move closely resemble full-blown trials than the simple 

sentencing proceedings of days gone by. The pages of the 

'Ploridal~wWeekl~'are literally littered with dozens of district• 
court decisions laxly interpreting State v. Rhoden to justify 

appellate review over all manner of sentencing errors, 

unwittingly refashioning the role of the Florida trial judge 

from unbiased umpire to defense defender, that of trial defense 

Footnote 5 Continued 

credit for time served as a condition of probation, insofar 
as the trial judge's denial of same was not followed by a 
specific contemporaneous objection. 
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counsel from active advocate to passive prevaricator, and 

that of appellate defense counsel from claim continuer to 

fearless flyspecker. Enough is enough~ Cf Wainwright v. 

Sykes and Engle v. Isaac, 456 u.s. 107 (1982) f limiting 

Fay v. Noia, 372 U.S. 391 (1963), which liberally excused 

procedunll defaults in the federal habeas corpus context. 

As this Court recently stated in rejecting a defendant's 

tardy claim that the trial court which convicted him was 

without jurisdiction to proceed against him in the first 

place: 

There is good reason for requiring 
defendants to register their objections 
with the trial court. A defendant should 
not be allowed to subject himself to a 
court's jurisdiction and defend his case 
in hope of an acquittal and then, if 
convicted, challenge the court's jurisdic­
tion on the basis of a defect that could 
have been easily remedied if it had been 
brought to the court's attention earlier. 
Neither the common law nor our statutes 
favor allowing a defendant to use the 
resources of the court and then wait 
unitl the last minute to unravel the 
wh~le proceeding. 

State v. King, 426 So.2d 12,15 (Fla. 1982) (Boyd, J.) ~ 

* * * 
The State's proposed limitation of State v. Rhbden 

would, if accepted by this Court, obviously have the general 

effect of holding Florida criminal defendants strictly liable 

for the actions of their trial counsel, and of precluding 
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6 

6appellate defense counsel from raising unpreserved errors. 

"The Constitution does not require that sentencing should 

be a game in which a wrong move by the judge means 

irnmuni ty for the prisoner." Bozza v. United States.,. 330 

U.S. 160,166-167 (1947). Should the Court disagree with the 

State's proposed limitation of State v. Rhoden and thus 

essentially ho]d that Florida trial judges are generally 

insurers for the actions of defense counsel, and conse~uently 

that appellate defense counsel may freely raise any unpreserved 

putative error which strikes their fancy, the State would 

respectfully suggest that the Court promote the effective 

functioning of the Florida criminal justice system by also 

holding prospectively that, where an error is fundamental 

enough for an appellate court to predicate a reversal there~ 

upon even absent a specific contemporaneous objection, trial 

counsel's failure to so object should be cause for some form 

of meaningful sanctioning, cf Fla.R.App.P. 9.410. As this 

In such an eventuality, the Court must thereafter be 
vigilant in refusing to permit every unpreserved error to 
be effectively litigated collaterally under the guise of 
incompetency of trial counsel, as such a procedure would 
destroy the meaning of the contemporaneous objection rule. 
See Washington v. Estelle, 648 F.2d 276 (5th Cir. 1981), 
Jones v. Jago, 701 F.2d 45 (6th Cir. 1983), cert. denied, 

U.S. , 78 L.Ed.2d 2551 (1983), and Anderson v. State, 
---So.2~ (Fla. 3rd DCA 1985), 10 F.L.W. 975. Ineffective~ 
ness of counsel must be established by the totality of the 
circumstances rather than bv one isolated act or omission, 
see Strickland v. washingto~, u.S. , 80 L.Ed.2d 674 (1984) 
and Johnson v. Wainwright. 
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Court explained in State v. Meyer, 430 So.2d 440,443 

(Fla. 1983): 

All attorneys, whether state­
supplied or privately retained, are 
under the professional duty not 
to neglect any legal matters 
entrusted to them. Fla.Bar Code 
Prof.Resp., D.R. 6-101(a) (3). Lack 
of knowledge of or compliance with 
prescribed rules of practice and 
procedure is a dereliction of 
professional responsibility not 
easily excused, which may subject 
the negligent attorney to liability 
for damages to the client as well 
as disciplinary proceedings before 
The Florida Bar. 

Cf United States v. Hasting, U.S. , 76 L.Ed.2d 96 (1983) 

and State v. Murray, 443 So.2d 955 (Fla. 1984). As the 

United States Supreme Court recently stated: 

[A] State may certainly enforce 
vital procedural rule by imposing 
sanctions against the attorney, rather 
than against the client. Such a course 
may well be more effective than the 
alternative of refusing to decide the 
merits of an appeal and will reduce the 
possibility that a defendant who was 
powerless to obey the rules will serve 
a term of years in jail on an unlawful 
conviction. 

Evitts v. Lucey, U.S. , 83 L.Ed.2d 821,832 (1985). 



ISSUE II 

REGARDLESS OF HOW THIS COURT 
ANSWERS THE CERTIFIED QUESTION, 
IT SHOULD AFFIRM THE DECISION 
OF THE FIRST DISTRICT AS TO THE 
PROPRIETY OF PETITIONER'S GUIDE­
LINE-DEPARTURE SENTENCE EITHER 
BECAUSE THE ALLEGED SCORING ERRORS 
WERE DEMONSTRABLY HARMLESS, OR 
BECAUSE SENTENCING GUIDELINE 
SCORING ERRORS ARE NOT REVIEWABLE. 

ARGUMENT 

This Court is obliged to answer the aforediscussed 

certified question vesting it with jurisdiction over this 

cause. See State v. HegstroM, 401 So.2d 1343 (Fla. 1981). 

7However, regardless of how this Court answers this question, 

its decision on this point will have the status of an advisory 

opinion, see State v. Kinner, 398 So.2d 1360 (Fla. 1981), 

~nsofar as the decision of the First District as to the 

propriety of petitioner's guideline~departure sentence must be 

affirmed either because these scoring errors were harmless, or 

because guideline scoring errors are not reviewable in any 

event. These positions will be developed sequentially. 

7 
The State notes that this Court recently answered a 

certified question adversely to a petitioner and then 
proceeded to afford him relief upon alternative grounds. 
Williams v. State, So.2d (Fla. 1985), 10 F.L.W. 351 ... 



The right to appeal a departure from the maximum 

sentence recommended under the guideline is authorized 

by §921.001(5) and 924.06(1) (e), Fla.Stat. and Fla.R.App.P. 

8 

• 

9.140(b) (1) (F.). But the reasons advanced for the departure 

petitioner suffered, including his unscoreable prior record, 

were so clear and convincing that the First District rejected 

his appeal thereof - a judgment petitioner prudently does 

not dispute here, see Weems v. State, So.2d (Fla. 1985), 

10 F.L.W. 268, although he would have been within his rights 

to have done so, Tillman v. State. Due to the undeniable 

propriety of petitioner's 12 year sentence, the State would 

submit that the possibility that it might have been imposed 

as a departure from a slightly lower recommended maximum 

sentence but for erroneous point assessments would be harm­

less error even presuming scoring errors were reviewable. 

Compare Hart v. State, 464 So.2d 592 (Fla. 2nd DCA 1985); 

8 

These provisions reads as follows: 

921.001 Sentencing Commission .... 
(5) Sentences imposed by trial court judges must be in 

all cases within any relevant minimum and maximum sentence 
limitations provided by statute and must conform to all 
other statutory provisions. The failure of a trial court 
to impose a sentence within the sentencing guidelines shall 
be subject to appellate review pursuant to chapter 924. 

924.06 Appeal by defendant.-­
(1) A defendant may appeal from .... 
(e) A sentence imposed outside the range recommended by 

the guidelines authorized by s. 921.001. 

Rule 9.140. Appeal Proceedings in Criminal cases .... 
(b) Appeal by Defendant. 

(1) AppeaZs Permitted. A defendant may appeal ... 
(E) A sentence when required or permitted by general 

law. 
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remanded for resentencing (hopefully by a different judge) 

regardless of how many valid reasons for the departure were 

simultaneously advanced: 

We assume the trial judge understood 
his sentencing discretion and understood 
that the mere existence of "clear and 
convincing reasons" for departing from 
the sentencing guidelines never requires 
the imposition of a departure sentence 
and that the trial judge believed that 
a sentence departing from the guidelines 
should be imposed in this case if legally 
possible. Accordingly, a departure 
sentence can be upheld on appeal if it is 
supported by any valid ("clear and convinc­
ing") reason without the necessity of a 
remand in every case. This assumption in 
the trial judge's continuing belief in the 
propriety of a departure sentence is 
especially safe in view of the trlaI 
cnl1 r t 's great dlscretlon under F'Iorld a Rule 
of Criminal Procedure 3.800(b) to reduce or 
modlfy even a legal sentence lmposed by It 
wlthln Slxty days after recelpt of an 
appellate mandate afflrmlng the sentence on 
appeal. 

Albritton v. State, 458 So.2d 320 (Fla. 5th DCA 1984), review 

granted (Fla. 1985), Case No. 66,137. 
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CONCLUSION 

WHEREFORE respondent, the State of Florida, respectfully 

submits that the decision of the First District below should 

be AFFIRMED, except that the trial court's denial of credit 

for time served should be REINSTATED. 

Respectfully submitted, 

JH1 SMITH 
Attorney General 
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