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~	 entered into an automobile insurance contract with the defendant 

insurance company. The contract provided, inter alia, uninsured 

motorist coverage and contained an "anti-stacking" provision. 

After the statute's 1980 amendment, but before the policy's re­

newal date, a passenger covered by the policy was involved in an 

accident with an under insured driver. The trial court declared 

that the amended statute invalidated the policy's anti-stacking 

provision. The Fifth District Court of Appeal reversed, holding 

that statutory changes occurring between renewals cannot be in­

corporated into the policy wi thout unconsti tutionally impair ing 

the parties' contract obligations. 

The Gant and Gray~ decisions are based on factual situations 

virtually indistinguishable from those in the instant case. In 

~ each case, the accident occurred after the statute's amendment 

but prior to the policies' renewal. 

The exclusion involved in this case is the following: 

The insurance does not apply to: 

3.� Bodily injury sustained by you or any 
family member while occupying or struck 
by any vehicle owned by you or any 
family member which is not a covered 
auto. (AA. 24). 

This� limiting clause was made possible by the Legislature in 1976 

when it� enacted Fla.Stat. §627.4l32 (Supp. 1976), which states: 

If an� insured or named insured is protected 
by any type of motor vehicle insurance policy 
for liability, uninsured motorist, personal 
injury protection, or any other coverage, the 
policy shall provide that the insured ~ 
named insured is protected only to the extent 

~
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• of the coverage he has on the vehicle in­
volved in the accident. However, if none of 
the insured's or named insured's vehicles is 
involved in the accident, coverage is avail­
able only to the extent of coverage on any 
one of the vehicles wi th applicable cover­
age. Coverage on any other vehicles shall 
not be added to or stacked upon that cover­
age. This section shall not apply to reduce 
the coverage available by reason of insurance 
policies insuring different named insureds. 

Following the enactment of §627.4l32, a conflict arose among the 

decisions of the District Courts of Appeal interpreting and 

applying this statute. Allstate Insurance Company v. Alvarez, 

414 So.2d 224 (Fla. 3d DCA 1982): Indomenico v. State Farm Mutual 

Automobile Insurance Co., 388 So.2d 29 (Fla. 3d DCA 1980): State 

Farm Automobile Insurance Co. v. Wimpee, 376 So.2d 20 (Fla. 2d 

DCA 1979): cert. denied, 358 So.2d 763 (Fla. 1980): and State 

•� Farm Automobile Insurance Co. v. Kuhn, 374 So.2d 1079 (Fla. 3d 

DCA 1979). The Supreme Court of Florida resolved the conflict in 

New Hampshire Insurance Group v. Harbach, 439 So.2d 1383 (Fla. 

1983). The issue before the Court in Harbach concerned the 

validity of an exclusion in an automobile insurance policy which 

denied uninsured motorist coverage to an insured who was injured 

while operating his own uninsured motor vehicle. The District 

Court of Appeal in Harbach held that the uninsured motorist 

statute in effect at the time the case arose prohibited such an 

exclusion in an insurance contract. Adopting the reasoning, in 

Wimpee and in Kuhn, the Supreme Court reversed, holding that 

Fla.Stat. §627.4l32 (Supp. 1976) permitted an exclusion from 
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• uninsured motorist coverage for bodily injuries suffered by an 

•� 

insured while operating a motor vehicle which he or she owned, 

but which was not insured under the policy on which a claim was 

made. 

The Court concluded that the Legislature, by enacting 

§627.4132 in 1976, intended to and did change the rule announced 

by the Supreme Court in Mullis v. State Farm Mutual Automobile 

Insurance Co., 252 So.2d 229 (Fla. 1971), which decision applied 

F1a.Stat. §627.727 (1971), the then existing applicable uninsured 

motorist statute. Ultimately, the Supreme Court held that 

§627.4132 1imi ted the insured to the coverage contained in the 

policy covering the vehicle involved in the accident and, 

further, prohibited the stacking of coverages. 

In the case at bar, the policy of insurance was written in 

1979. At that time, Fla. Stat. § 627.4132 (Supp. 1976) was in 

effect. 

As the court noted in Kokay v. South Carolina Insurance 

Company, 380 So.2d 489 (Fla. 3d DCA 1980): 

"As worded, Section 627.4132 serves as in the 
Kuhn case, supra, and in State Farm Mutual 
Automobile Insurance Co. v. Wimpee, 376 So.2d 
20 (Fla. 2d DCA 1979), to preclude an insured 
who has not paid for the coverage on the 
vehicle in which he is injured from claiming 
the benefits of another policy." 

Effective October 1, 1980, the Legislature amended the 

statute to expressly exclude uninsured motorist coverage from its 

ambit. The Legislature specifically deleted the term "uninsured 

• - 10 ­

L.AW OFFICES OF FOWL.ER, WHITE. BURNETT, HURL.EY. BANICK /I; STRICKROOT� 

A PROFESSIONAL. ASSOCIATION. FIFTH FL.OOR CITY NATIONAL. BANK BUIL.DING, MIAMI, FL.ORIDA 33130� 



~	 motorist" in the first sentence of the statute, and added a sen­

tence which reads: "This Section shall not apply to uninsured 

motorist coverage". On appeal, the respondent contended that it 

was this amendment which was dispositive in deciding whether he 

was entitled to uninsured motorist benefits under the Fireman's 

Fund policy. This position is erroneous. 

It is settled law that a statute is presumed to be prospec­

tive unless the Legislature clearly manifests a contrary inten­

tion. Cove Club Investors Ltd. v. Sanda1foot South One, Inc., 

438 So.2d 354 (Fla. 1983); State v. Lavazzo1i, 434 So.2d 321 

(Fla. 1983); Walker & LaBerge, Inc. v. Halligan, 344 So.2d 239 

(Fla. 1977); Se i tz v. Duvan County School Board, 366 So.2d 119 

(Fla. 1st DCA 1979); Lewis v. Creative Developers, Ltd., 350 

~ So.2d 828 (Fla. 1st DCA 1977). 

When the Legislature amended §627.4132 in 1980, they de­

c1ared no intent whatsoever that the statute have retroactive 

effect. Chapter 80-364, §2, Laws of Florida, provides: 

"This act shall take effect October 1, 1980." 

The format used in enacting the amendment was precisely the 

same employed when the Legislature first created uninsured motor­

ist coverage in 1961. That provision stated: 

"This act shall take effect July 1, 1961." 

Chapter 61-176, §2 
Laws of� Florida. 

Because the Insurance Commissioner for the State of Florida did 

not know whether the new enactment would apply to policies issued 
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~ prior to July 1, 1961 which had effective dates of coverage sub­

sequent to that date, he requested an opinion from the Attorney 

General. 1961 Ope Att'y Gen. Fla. 061-101 (June 19, 1961). The 

Attorney General stated: 

"It is also well settled that laws are not to 
be given a retrospective application unless 
there is clearly a legislative intent that 
they be so applied. State ex reI. Riverside 
Bank v. Green, 101 So.2d 805~ Larson v. 
Independent Life & Accident Ins. Co., 29 
So.2d 448, 158 Fla. 623: State ex reI. 
Bayless v. Lee, 23 So.2d 575, 156 Fla. 494." 

The settled rules of statutory construction clearly preclude 

the application of §627.4l32, Fla.Stat. (1980) to the Fireman's 

Fund policy. 

In Fleeman v. Case, 342 So.2d 815 (Fla. 1976), this Court 

held that the courts would not divine legislative intent for an 

~ issue as important as the retroactive application of the 

statute. This Court continued: 

"We can restrict the debate on a legislative 
'intent' for retroactivity to the floor of 
those chambers, as well as avoid judicial 
intrusions into the domain of the legislative 
branch, if we insist that a declaration of 
retroactive application be made expressly in 
the legislative under review." 342 So.2d at 
817. 

As a matter of statutory construction, this Court ruled that 

the statute was inapplicable to alter the provisions of a pre­

existing contract. The principle applies to the instant case to 

preclude coverage under the Fireman's Fund policy. 
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• The Constitution of the State of Florida, Art. I, SlO, pro­

vides that "no bill of attainder ex post facto law or law impair­

ing the obligation of contracts shall be passed." 

In Gray, supra, the insured entered into a contract for 

automobile insurance with Metropolitan Property and Liability 

Insurance Company, prior to the 1980 amendment to §627.4132. The 

policy was for a period of one year, to expire, or to be renewed, 

on July 26, 1981. The policy provided uninsured motorist and 

other coverage on three vehicles and for three named drivers, 

Richard, Nancy and Kathleen Gray. The policy specifically pro­

vided that no more than $100,000 per accident would be paid re­

gardless of the number of persons or cars insured under the 

policy. After the effective date of the statutory amendment 

• (October 1, 1980) but before the renewal date, an addi tional 

driver, James Gray, was added to the policy. Soon thereafter, 

Nancy Gray was injured in a vehicle covered under the policy and 

driven by a named insured. The trial court entered declaratory 

judgment in favor of the Grays enti tling them to stack the UM 

coverage. 

The Fifth District Court of Appeal reversed holding that 

statutory changes occurring between renewals cannot be incorpo­

rated into the policy without unconstitutionally impairing the 

obligations of the parties to the insurance contract. Gray, 

supra at 218. The court continued: 

• - 13 ­

LAW OF"F"ICES OF" F"OWLER, WHITE, 8{JRNETT, HURLEY, BANICK & STRICKROOT� 

A PROF"ESSIONAL ASSOCIATION, F"IF"TH F"LOOR CITY NATIONAL BANK BUILDING, MIAMI, F"LORIDA 33130� 



• But for Article I, Section 10 of the Florida 
Consti tution this issue would be merely one 
of legislative intent. However, regardless 
of the intent of the legislature, a statute 
may not, constitutionally, alter, amend or 
impair the rights of the parties to an exist­
ing contract. Thus, the amendment to Section 
627.4132 does not apply in the instant case 
unless between the effective date of the 
amendment (October 1, 1980) and the date of 
the accident (January 30, 1981), a new con­
tract was made between the parties. Id. at 
219. 

Moreover, the court reasoned that even assuming the addition of 

James Gray to the policy consti tuted a separate and severable 

contract, stacking was still prohibited because the injured party 

was a named insured on the original policy which incorporated the 

• 
statute in effect when the policy was issued. 

Petitioner submits that Gray espouses the correct position 

on the issue before this Court. Even assuming the rerating of 

the subject policy constituted the making of a new policy, be­

cause Mr. Pohlman was a named insured on the original policy the 

anti-stacking statute in effect when the policy was issued con­

troIs. Nevertheless, the motorcycle owned by Pohlman was never 

insured under the policy before this Court. Petitioner contends 

there is no coverage under the Fireman's Fund policy. 

The Second District Court of Appeal's decision in State Farm 

~M~u~t~u~a==l~A~u~t~o~m~o~b~i~l~e~I~n~s~u~r~a~n~c~e~C~o~. v~.~~G~a~n~t, 460 So.2d 912 (Fla. 2d 

DCA 1984), upon which the District Court of Appeal based its 

decision in the instant case, is in direct conflict with Dewberry 

v. Auto Owners Insurance Co., 363 So.2d 1077 (Fla. 1978), and the 
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~	 weight of law controlling the issue before this Court. In Gant, 

the court condoned retroactive application of the uninsured 

motorist statute to a pre-existing insurance contract reasoning 

that the case involved "current application of a statute to an 

existing contract." The argument is merely one of semantics by 

which the court unconstitutionally attempted to justify the im­

pairment of the obligations of the contract. As the Third Dis­

trict has stated: "It is well settled in Florida that the 

statute in effect at the time the insurance contract is executed 

governs any issues arising under that contract." T.Jumbermen's 

Mutual� Casualty Company v. Ceballos, 440 So.2d 612 (Fla. 3d DCA 

1983) at 613. Applying a statute to contracts entered into be­

fore the statute was effective would constitute a legislative 

•� impairment of contract in violation of Article I, §10 of the 

Florida Constitution. Ceballos, supra. The Gant case is 

currently pending before this Court. It is submi tted that the 

Gant decision conflicts with existing law and should be reversed. 

In Hausler v. State Farm Mutual Auto Insurance, Co., 374 

So.2d 1037 (Fla. 2d DCA 1979), the court held that where a 

statute is not effective at the time of contracting it cannot be 

retroactively applied to alter the obligations of an existing 

contract. These two decisions are irreconcilable. The facts of 

Hausler are ironically similar to those of the instant case. 

There, the plaintiff sought uninsured motorist benefits for dam­

ages sustained in a hit and run accident under a policy insuring 
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• his automobile. At the time of the accident in question he was 

riding a motorcycle covered by a liability policy issued by 

another company (not State Farm) which did not provide uninsured 

benefits. State Farm refused to honor the claim, asserting that 

S627.4132 precluded recovery. The court disagreed, stating: 

"We find that it is unnecessary to address 
this point because Section 627.4132 does not 
apply to this case. The policy in question 
was issued and delivered a month before the 
Governor signed Section 627.4132 into law and 
four months before it became effective on 
October 1, 1976. Although the accident which 
fostered this dispute occurred on March 15, 
1977 it is not accident date that controls." 

• 
"When Hausler and State Farm negotiated for 
and entered into the subject contract of 
insurance, its terms were set in accordance 
with the law in effect at the time which did 
not preclude stacking insurance coverage. 
State Farm Mutual Auto Insurance, Co. v. 
White, 330 So.2d 858 (Fla. 2d DCA 1976). 
Nei ther party was on notice of the limi ta­
tions soon to be imposed by Section 
627.4132. Id. at 1038. 

The Hausler court cited as controlling authority the decision in 

Dewberry, supra, which held that where the effective date of 

S627.432 followed the renewal of uninsured motorist coverage 

retroactive application was an unconstitutional impairment of the 

insurance contract. The rationale of the Supreme Court was that 

ci ti zens cannot be charged wi th notice of consequences of im­

pending legislation before the effective date of such legislation 

and that, generally, a statute speaks from the time it goes into 

effect. Clearly such reasoning is appropriate to the case at bar 

and supports the summary final judgment entered by the trial 

• court. 
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• Both the Third and First District Courts of Appeal have 

rendered decisions which espouse the Dewberry rule. In Carter v. 

Government Employees Insurance Co., 373 So.2d 242 (Fla. 1st DCA 

1979), the First District held that where, under applicable law 

at the time insurance was entered into, PIP benefits were to be 

set off against uninsured motorist coverage, such law was con­

trolling with respect to the insurance contract. To decide 

otherwise, the Court stated, would "substantially change the 

contractual obligations anticipated by the parties at the time of 

contracting." Id. at 243. Similarly, in Commodore Plaza v. 

Cohen, 378 So.2d 307 (Fla. 3d DCA 1980), a noninsurance case, the 

Third District Court of Appeal ruled that the retrospective 

application of a statute imposing attorney's fees, where no such 

• obligation was bargained for would materially alter the binding 

force of a condominium lease agreement and constitute an uncon­

stitutional impairment of contract. 

Respondent's argument to the Third District that the re-

rating of the policy annually constituted the commencement of a 

"new contract" is without merit and was implicitly rejected by 

that court. The duration of an insurance policy when fixed by 

clear and unambiguous language will not be altered because some 

incident bearing upon the effectiveness of the policy, such as a 

premium payment, occur s on a nonconforming date. State Farm 

Mutual Auto Insurance Company v. Veenschofer, 272 So.2d 201 (Fla. 

2d DCA 1973). 
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• Cote v. American Fire and Casualty Company, 433 So.2d 590 

(Fla. 2d DCA 1983) is clearly on point. There, the insurance 

policy provided fleet coverage (here we are likewise dealing with 

a commercial insurance policy) which contemplated frequent 

changes in the insured vehicle. 

The Second District held that the addition of a new vehicle 

to a fleet policy is not a material variation of the policy which 

requires a new rejection of uninsured motorist coverage. 

The respondent's contention on appeal to the effect that an 

additional premium of $3,669. was charged for the period from 

March 1, 1981 to March 1, 1982 and, that there was the issuance 

of an endorsement with an effective date of December 1, 1980 to 

March 1, 1982 likewise do not create material changes in the 

• contract. A simple review of the Defendant's answers to interro­

gatories clearly shows that the policy was rerated annually and 

the premium amounts adjusted accordingly. From March 1, 1979 to 

March 1, 1980 the premium was $4,160. From March 1, 1980 to 

March 1, 1981 the premium was $4,063. March 1, 1981 to March 1, 

1982 the premium was $3,669 (AA. 25). 

In 1979 three Ford wreckers were insured. In 1980 two Ford 

wreckers were insured, one of the Ford wreckers was deleted and a 

Chevy van added (AA. 26). 

Petitioner does not dispute the various endorsements to the 

policy. This type of policy is written for that purpose and that 

is why the policy is rerated. The policy premium varied from 

• year to year depending upon the vehicles involved. 
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• No new contract was created. There was no succeeding 

policy. 

CONCLUSION 

The decision below under the label "public policy" applied 

the reasoning of the pre-1976 interpretation of a 1971 statute 

and a 1980 amendment to a 1976 statute. Neither is legally cor­

rect. For the reasons above advanced, the law in effect at the 

time this contract was entered into controls. Under that law, 

there is no coverage available to the respondent in this case. 

• 
For the foregoing reasons, the Third District I s decision 

should be vacated with direction to reinstate the summary final 

judgment in favor of petitioner. 

FOWLER, WHITE, BURNETT, HURLEY, 
BANICK & STRICKROOT, P.A. 

Attorneys for Petitioner 
501 City National Bank Building 
25 West Flagler Street 
Miami, Florida 33130 
Telephone: (305) 358-6550 
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