




in Article 1, Section 5. " Citing previous Rhode Island 

.. 

• 

authority and Prosser, Handbook of the Law of Torts, Section 30 

at 144 (4th Edition 1971), the court found that "to require a 

man to seek a remedy before he knows of his rights, is palpably 

unjust." 

F.� SOUTH DAKOTA: 

In DAUGAARD v. BALTIC CO-OP. BUILDING ASSOCIATION, 349 

N.W.2d 419 (S.D. 1984), the court found a six-year statute of 

repose relating to the design and construction of buildings to 

be unconstitutional. The DAUGAARD court found the statute of 

repose to be unconstitutional because Article 6, Section 20 of 

the South Dakota Constitution provides that: 

All courts shall be open, and every man for 
an injury done him in his property, person, 
or reputation, shall have remedy by due course 
of law, and right or justice administered 
without denial or delay. 

The� court differentiated between a statute of repose, which 

would violate the open courts provision of South Dakota's 

Constitution, and a statute of limitations. 

G. ALABAMA: 

The Alabama Supreme Court also found that the open courts 

provision in its state constitution served as a basis for 

finding that a ten-year statute of repose, which barred products 

liability actions, was unconstitutional. In LANGFORD v. 

SULLIVAN, LONG [, HAGERTY, 416 So. 2d 996 (Ala. 1982), the court 

recognized that if the statute of repose were allowed to bar a 
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claim before the injured plaintiff had any reason to know of 

his injuries, the plaintiff would be denied access to the 

courts. Further, the court found that "legislation which 

abolishes or alters a common-law cause of action, or enforcement 

through legal process, is automatically suspect." 

H. KENTUCKY: 

In SAYLOR v. HALL, 497 S.W.2d 218 (KY 1973) the Kentucky 

Supreme Court held unconstitutional a statute of repose which 

purported to bar a victim's cause of action before it accrued. 

CONCLUSION 

Section 95.11 (4) (b) is unconstitutional as appl ied to this 

case because it purports to completely abolish the 

Plaintiff/Appellee's cause of action before she knew of its 

existence. The authorities cited by the Defendant/Appellant in 

which the repose provision only curtailed or shortened the time 

to sue are distinguishable and therefore inapplicable. It 

clearly was not necessary to abolish the Plaintiff/Appellee's 

cause of action because there are numerous less onerous 

alternatives available. As amply demonstrated in this brief, 

the offending statute, F.S. 95.11(4)(b), meets NONE of the 

Florida constitutional requirements and accordingly the statute 

should be declared unconstitutional, the final judgment should 

be reversed, and this case remanded to the lower court for 

further proceedings. 
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