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• PREFACE 

The Defendant/Appellant, Donald Hanft, will hereinafter be 

referred to as the "DOCTOR" and Catherine Van Hoosear Phelan the 

Plaintiff/Appellee will hereinafter be referred to as the 

"PATIENT" . Reference to the record below wi 11 be made by the 

designation "R" with appropriate pagination. Reference to the 

attached appendix will be by the designation "A" with appropriate 

pagination. All emphasis is added unless otherwise indicated • 

• 
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• STATEMENT OF THE CASE AND FACTS 

The PATIENT sued the DOCTOR for medical malpractice arising 

• 

out of a surgical procedure called a dilation and curettage (com­

monly known as a liD & C") wh ich was performed on the PATIENT on 

August 14, 1976 (R. 1-3, A. 1-4). The PATIENT filed suit against 

the DOCTOR on August 1, 1983 (R. 1-3, A 1-4). The PATIENT 

alleged that following the D & C procedure she experienced 

physical problems, longer menstrual periods and premenstruation 

depression (A. 1-4). She further alleged that on or about August 

4, 1981 another physician performed a hysterectomy on her at 

which time she learned that an intrauterine device had not been 

expelled as she thought during a previous miscarr iage, but was 

instead lodged in and projecting through the wall of her uterus 

(A. 1-4). This condition was not discovered by Doctor Hanft on 

August 14, 1976 during the D & C which is the claimed act of 

negligence (R. 1-3, A 1-4). Although the PATIENT sued the DOCTOR 

within two years of August 4, 1981, she did not sue him within 

the four year 1 imi ta t ion con ta ined in Flor ida Sta tu te Sec tion 

95.11(4) (b) and the trial court entered a judgment on the 

pleadings in favor of Doctor Hanft based upon the two year 

discovery rule contained in Florida Statute Section 95.11(4) (b) 

and upon the four year absolute bar contained in the 

aforementioned statute (R. 20, 51-52). 

The PATIENT appealed to the District Court of Appeals and on 

June 25, 1985, the Third District held that the four year 

• - 2 ­
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• ultimate repose provision of Florida Statute Section 95.11(4) (b) 

"would render the statute unconstitutional as applied" to the 

PATIENT (A. 1-4). The Third District specifically ruled that if: 

" ••. Mrs. Phelan did not discover and should 
not have discovered her cause of action 
until, as she contends, August 4, 1981, then 
the statute of repose would unconstitution­
ally deny Phelan access to the courts and 
cannot be used against her to bar her 
claim" (A 1-3). 

The Third Distr ict reversed and remanded the case to the tr ial 

court (A 1-3). This appeal follows. 

... 

JURISDICTION 

This Court has jurisdiction pursuant to Article V, Section 

• 
3(b) (1), Florida Constitution 1980 and Florida Rule of Appellate 

P r oc ed u r e 9 . 030 (a) (1) (A) (i i ) in that the District Court of 

Appeals of the Third District specifically held in this case that 

I

I 
/�

i 

, ithe four year ultimate repose provision contained in Florida . ,I
i 

Statute Section 95.11 (4) (b) was declared invalid as a2plie.~ to 
...----- ----- ----- ---­

the PATIENT because it would unconstitutionally deny.h..§r.!!.access 

to the courts and cannot be used against her to bar her claim" 

(A 1-3). --- J 
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• I llino is has a med ical malprac t ice sta tu te of limi ta t ions 

which contains almost the exact wording of Florida's statutes of 

limitations and contains the same provisions, namely, the two 

year discovery rule and the four year repose provision. In the 

case of Anderson v. Wagner, 402 NE2d 560 (Ill. 1979) the Supreme 

Court of Illinois had occasion to pass upon the four year 

ultimate repose provision of its medical malpractice statute of 

limitations and upheld both the discovery and repose provisions 

as constitutional. With respect to barring a cause of action 

before it is discovered by the injured party the Illinois court 

stated as follows: 

•� 
Although such a result - a cause of action� 
barred before its discovery - seems harsh and� 
unfair, the reasonableness of the statute� 
must be judged in light of the circumstances� 
confronting the legislature and the end which� 
it sought to accomplish. We have noted above� 
that various reports, commissions, and� 
authors recommended that the "long tail"� 
exposure to malpractice claims brought about� 
by the discovery rule be curtailed by placing� 
an outer time limit within which a malprac­�
tice action must be commenced. The 4-year� 
limit of our present statute follows the� 
recommendations of the Medical Injury Repara­�
tions Commission contained in its report to� 
the Governor and the 79th General Assembly� 
cited above. This recommendation was made� 
following extensive hearings by the Commis­�
sion. Our 4-year time limi t is also with in� 
the general area of limits that had been set� 
by other States. Some are shorter than ours,� 
and some are longer. It has not been demon­�
strated that the legislative action in estab­�
lishing the 4-year outer limit within which� 
to file a complaint for medical malpractice� 
is unreasonable. We thus find no due process� 

•� 
violation .� 
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•� 

•� 

•� 

Id. at 568. 

Kentucky has a five year repose provision in its malpractice 

statute of limitations that has been upheld as constitutional 

even though the malpractice was not discovered until after the 

running of the five year statute. Furgeson v. Cunningham, 556 

S.W.2d 164 (Ky. 1977). Ohio also follows the view that the time 

of discovery is immaterial as to a statute of repose in medical 

malpractice. Ishler v. Miller, 384 NE 2d 296 (Oh. 1978). 

Although a book could be written on this subject and numer­

ous string citations found from various jurisdictions, the afore­

mentioned cases are representative of cases from other juris­

dictions which have repose provis ions and to avoid unnecessary 

repetition we refer the Court to the following annotations: 

1. 74 ALR 1317. When Statute of Limita­
tions commences to run against actions 
against physicians, surgeons, or dentists for 
malpractice. [lilt is generally held that the 
pe r iod of limi tat ions for act ion s of th i s 
kind commences from the date of wrongful act 
or omission, rather than from the date of the 
damage caused." pg. 1318, "[T]he bare fact 
that the plaintiff was not advised of the 
extent of his injuries or his right to a 
cause of action has been generally held to be 
immaterial." pg. 1319]. 

2. 144 ALR 209. When statute of limi ta­
tions commences to run against actions 
against physicians, surgeons, or dentists for 
malpractice. [This supplements the original 
annotation cited above]. [liAs in the earlier 
cases, and most of the cases subsequent to 
those in the original annotation, the mere 
fact that the plaintiff was not aware of the 
existence or extent of his injuries or of his 
right to a cause of action for malpractice 
ha s been held to be imma te rial, and not to 
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• postpone the commencement of the limitation 
per iod. " pg. 212]. 

3. 80 ALR 2d 368. When statute of limita­
t ions commenc es to run ag ain st malpract ice 
against physician, surgeon, dentist or 
similar practitioner. [This annotation 
supplements 1 and 2 above]. [" [I] t has been 
held by some of the authorities that in 
determining the time when the statute of 
limitations commences to run against a mal­
practice action, it is immaterial when the 
patient discovered, or by the exercise of 
reasonable di ligence should have d iscove red, 
the act of malpractice with resulting in­
jury." pg. 396]. 

4. 61 Am. Jur. 2d, Physicians and Surgeons, 
Section 321 and the cases cited therein. 

• 
5. See also 70 ALR 3d 7. When Sta tu te of 
Limitations commences to run against malprac­
tice action based on leaving foreign sub­
stance in patient's body • 

other professions regarding same subject matter see the 

following annotations: 

1. 4 ALR 3d 821. Statute of Limitations: 
when a cause of action arises on an action 
against manufacturer or seller of product 
causing injury or death. 

2. 91 ALR 3d 991. Statute of Limita­
tions: runn ing of Sta tu te of Limi ta t ions on 
products liability claim against manufacturer 
as affected by plaintiff's lack of knowledge 
of defect allegedly caus ing personal inj ury 
or disease. 

3. 3 ALR 4th 318. When Statute of Limita­
tions begins to run in den tal malpract ice 
suits. 

4. 18 ALR 3d 978. When Statute of Limita­
tions begins to run upon action against 
attorney for malpractice • 

• - 17 ­

LAW OFFICES OF FOWLER, WHITE, BURNETT, HURLEY, BANICK II:. STRICKROOT� 

A PROF"ESSIONAL ASSOCIATION, FIFTH FLOOR CITY NATIONAL BANK BUILDING, MIAMI, FLORIDA 33130� 



• 5. 90 ALR 3d 507. When Statute of Limita­
tions begins to run on negligent design claim 
against architect. 

A survey of the above authorities and cases cited therein 

will reveal that in the majority of jurisdictions which have 

specific statutes of limitations as to professionals such as 

doctors, lawyers, dentists and architects, wherein there is both 

a discovery rule and a repose provision or simply a repose pro­

vision, those repose provisions have been held constitutional 

with times as small as two years and as large as 12 . 

• 
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• CONCLUSION 

Based upon the record in th is case, the appli cable Flor ida 

statutes and case law cited above, the PATIENT'S cause of action 

is barred by the four year repose provis ion of the sta tute of 

limitations which is constitutional. It is respectfully re­

quested that this Court reverse and quash the decision of the 

District Court of Appeals Third District and remand this case to 

the Third District with directions to affirm the trial court's 

entry of a Judgment on the Pleadings in this cause. 

Respectfully submitted, 

FOWLER, WHITE, BURNETT, HURLEY, 

• 
BANICK & STRICKROOT, P.A. 

Attorneys for Appellant 
501 City National Bank Building 
25 West Flagler Street 
Miami, Florida 33130 
Telephone: (305) 358-6550 
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• CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the fore­

going brief with attached appendix was mailed this 7th day of 

August, 1985, to: THOMAS CALDWELL, ESQUIRE, Attorney for 

Appellee, Barkas & Caldwell, Suite 600, Concord Building, Miami, 

Florida 33130; and to DAVID CURRIE, ESQUIRE, Co-counsel for 

Appellant, 975 Johnson Ferry Road, Suite 300, Richmond 400 

Building, Atlanta, Georgia 30303. 
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