2. The crime for which the defendant is to be sentenced
was committed while he was under the influence of extreme
mental or emotional disturbance.

3. The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to
the requirements of law was substantially impaired.

4, The age of the defendant at the time of the crime.

5. Any other aspect of the defendant's character or
record, and any other circumstance of the offense.

Each aggravating circumstance must be established
beyond a reasonable doubt before it may be considered by
you in arriving at your decision.

If one or more aggravating circumstances are established,
you should consider all the evidence tending to establish
one or more mitigating circumstances and give that evidence
such weight as you feel it should receive in reaching your
conclusion as to the sentence that should be imposed.

A mitigating circumstance need not be proved beyond a
reasonable doubt by the defendant. If you are reasonably
convinced that a mitigating circumstance exists, you may
consider it as established.

The sentence that you recommend to the court must be
based upon the facts as you find them from the evidence
and the law. You should weigh the. aggravating circumstances
against the mitigating circumstances, and your advisory
sentence must be based on these considerations.

In these proceedings it is not necessary that the ad-
visory sentence of the jury be unanimous.

The fact that the determination of whether you recom-
mend a sentence of death or sentence of life imprisonment
in this case can be reached by a single ballot should not
influence you to act hastily or without due regard to
the gravity of these proceedings. Before you ballot you
should carefully weigh, sift and consider the evidence,
and all of it, realizing that human life is at stake,
and bring to bear your best judgment in reaching your
advisory sentence.

If a majority of the jury determine that Mr. Doe
should be sentenced to death, your advisory sentence
will be: '

"A majority of the jury, by a vote of '

" advise and recommend to the court that it im-
pose the death penalty upon John Doe for the
First Degree Murder of Bradley Jones."

lii
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Oon the other hand, if by six or more votes the jury
determines that Mr. Doe should not be sentenced to death,
your advisory sentence will be:

"The jury advises and recommends to the court
that it impose a sentence of life imprisonment
upon John Doe without possibility of parole for
25 years."

You will now retire to consider your recommendation.
When you have reached an advisory sentence in conformity

with these instructions, that form of recommendation should
be signed by your foreman and returned to the court,.

liii
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EACALE

~

Elements

Give 2(a), (b) or
(c) depending upon
allegations and
proof.

Note to Judge

Definitions
Give only if 2(b)
alleged and proved.

Give only if 2(c)
alleged and proved.

MANSLAUGHTER
F.S. 782,07

Before you can find the defendant
guilty of manslaughter, the state must prove
the following elements beyond a reasonable
doubt.

4

1. (Victim) is dead.
2. The death was caused by the

(a) act of (defendant).
(b) procurement of (defendant).
(c) culpable negligence of (defendant).

However, the defendant cannot be guilty
of manslaughter if the killing was either
justifiable or excusable homicide as I have
previously explained those terms.

In the event of any reinstruction on
manslaughter, the instructions on justifiable
and excusable homicide on page 61 should be
given at the same time. Hedges v. State, 172
So.2d 824 (Fla. 1965).

To "procure" means to persuade, induce,
prevail upon or cause a person to do something.

I will now define "culpable negligence"
for you. Each of us has a duty to act reasonably
toward others. If there is a violation of that
duty, without any conscious intention to harm,
that violation is negligence. But culpable
negligence is more than a failure to use ordinary
care toward others. In order for negligence to
be culpable, it must be gross and flagrant.
Culpable negligence is a course of conduct showing
reckless disregard of human life, or of the safety
of persons exposed to its dangerous effects,
or such an entire want of care as to raise a
presumption of a conscious indifference to con-
sequences, or which shows wantonness or reckless-
ness, or a grossly careless disregard of the

EXHIBIT 2



safety and welfare of the public, or such

an indifference to the rights of others as
is equivalent to an intentional violation of
such rights.

The negligent act or omission must have
been committed with an utter disregard for
the safety of others. Culpable negligence
is consciously doing an act or following a
course of conduct that the defendant must
have known, or reasonably should have known,
was likely to cause death or great bodily
injury. :

~10-




2. Is done from ill will, hatred, spite or an evil intent,
and

3. Is of such a nature that the act itself indicates an
indifference to human life,

In order to convict of Second Degree Murder, it is not

necessary for the State to prove the defendant had a pre-
meditated intent to cause death.

THIRD DEGREE MURDER
Before you can find Mr. Doe guilty of Third Degree Murder
of Bradley Jones, the State must prove the following three
elements beyond a reasonable doubt:

1. Bradley Jones is dead.

2. The death occurred as a consequence of and while
Mr. Doe was engaged in the commission of grand theft.

3. Mr. Doe was the person who actually killed Bradley Jones.

The crime of grand theft is knowingly and unlawfully ob-
taining the property of another having a value of $100 or
more with intent to deprive the other person of a right to
the property or a benefit therefrom.

It is not necessary for the State to prove the killing
was perpetrated with a design to effect death.

MANSLAUGHTER

Before you can find Mr. Doe guilty of Manslaughter of
Bradley Jones, the State must prove the following elements
beyond a reasonable doubt:

l. Bradley Jones is dead.

2. The death was caused by the
(a) act of Mr. Doe,
(b) procurement of Mr. Doe,
(c) culpable negligence of Mr. Doe.

However, Mr. Doe cannot be guilty of manslaughter if
the killing was either justifiable or excusable homicide as
I have previously explained those terms.

To "procure" means to persuade, induce, prevail upon or
cause a person to do something.

I will now define "culpable negligence" for you. Each

xliii
EXHIBIT 2A

-11-~




of us has a duty to act reasonably toward others. 1If there
is a violation of that duty, without any conscious intention
to harm, that violation is negligence. But culpable negli-
gence is more than a failure to use ordinary care toward
others. 1In order for negligence to be culpable, it must

be gross and flagrant. Culpable negligence is a course of
conduct showing reckless disregard of human life, or of

the safety of persons exposed to its dangerous effects,

or such an entire want of care as to raise a presumption

of a conscious indifference to.consequences, or which

shows wantonness or recklessness, or a grossly careless
disregard of the safety and welfare of the public, or such
an indifference to the rights of others as is equivalent to
an intentional violation of such rights.

The negligent act or omission must have been committed
with an utter disregard for the safety of others. Culpable
negligence is consciously doing an act or following a course
of conduct that the defendant must have known, or reasonably
should have known, was likely to cause death or great bodily
injury.

[2.03] MEANING OF DEFENDANT'S PLEA OF NOT
GUILTY; REASONABLE DOUBT; AND
BURDEN OF PROOF

The defendant has entered a plea of not guilty. This means
you must presume or believe the defendant is innocent. The
presumption stays with the defendant as to each material alle-
gation in the indictment through each stage of the trial until
it has been overcome by the evidence to the exclusion of and
beyond a reasonable doubt. , .

To overcome the defendant's presumption of innocence the
State has the burden of proving the following two elements:

1. The crime with which the defendant is charged was com-
mitted.

2. The defendant is the person who committed the crime.
The defendant is not required to prove anything.

Whenever the words "reasonable doubt" are used you must
consider the following:

A reasonable doubt is not a possible doubt, a specu-
lative, imaginary or forced doubt. Such a doubt must not
influence you to return a verdict of not guilty if you have
an abiding conviction of guilt. On the other hand, if, after
carefully considering, comparing and weighing all the evidence,
there is not an abiding conviction of guilt, or, if, having a
conviction, it is one whic¢h is not stable but one which wavers
and vacillates, then the charge is not proved beyond every
reasonable doubt and you must find the defendant not guilty
because the doubt is reasonable.

wliv
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Definition

I will now define "culpable negligence"
for you. Each of us has a duty to act reason-
ably toward others. 1If there is a violation of
that duty, without any conscious intention to
harm, that violation is negligence. But culpable
negligence is more than a failure to use ordinary
care toward others. In order for negligence to
be culpable, it must be gross and flagrant.
Culpable negligence is a course of conduct showing
reckless disregard of human life, or of the safety
of persons exposed to its dangerous effects, or
such an entire want of care as to raise a pre-
sumption of a conscious indifference to conse-
quences, or which shows wantonness or recklessness,
Oor a grossly careless disregard of the safety and
welfare of the public, or such an indifference to
the rights of others as is equivalent to an in-
tentional violation of such rights.

EXHIBIT 3
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Elements

Give (a), (b),
(c) or (d) as
applicable

If (b) given,
define ap-
plicable
felony

Give when 3(b)
is alleged.

See Carron v.
State, 414 So.2d
288 (Fla. 24

DCaA 1982),
approved 427
So.2d 192

(Fla. 1982)

Read only if
confinement
is alleged
and child

is under
thirteen
years of
age,

KIDNAPPING
F.s. 787.01

Before you can find the defendant
guilty of kidnapping, the state must prove
the following three elements beyond a
reasonable doubt:

1. (Defendant) [forcibly] [secretly]
[by threat]

[confined]
[abducted]
[imprisoned]

(victim) against [his] [her] will.
2. (Defendant) had no lawful authority.
3. (Defendant) acted with intent to:

(a) hold for ransom or reward or as
a shield or hostage.

(b) commit or facilitate commission
of (applicahle felony).

(c) inflict bodily harm upon or to
terrorize the victim or another
person.

(d) interfere with the performance
of any governmental or political
function.

In order to be kidnapping the [confinement]
[abduction] [imprisonment]

(a) must not be slight, inconsequential
or merely incidental to the felony;

(b) must not be of the kind inherent
in the nature of the felony; and

(c) must have some significance inde-
pendent of the felony in that it
makes the felony substantially
easier of commission or sub-
stantially lessens the risk of
detection.

Confinement of a child under the age of
thirteen (13) is against his will 'if such

confinement is without the comsent of his
parent or legal guardian.

EXHIBIT 4
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Elements

Give (a), (b),
(c) or (d) as
applicable

Read only if
confinement

is alleged

and child is
under thirteen
years of age.

FALSE IMPRISONMENT
F.S. 787.02

Before you can find the defendant
guilty of false imprisonment, the state
must prove the following three elements
beyond a reasonable doubt:

l.

(Defendant) [forcibly] [secretly]
[by threat]

[confined]
[abducted]
[imprisoned]
[restrained]

(victim) against [his] [her] will.
(Defendant) had no lawful authority.

(Defendant) acted for any purpose
other than to:

(a) hold for ransom or reward or as
a shield or hostage.

(b) commit or facilitate commission

‘ of any felony.

(c) inflict bodily harm upon or to
terrorize the victim or another
person.

(d4) interfere with the performance
of any governmental or political
function.

Confinement of a child under the age of
thirteen (13) is against his will if such
confinement is without the consent of his
parent or legal guardian.

-15-



Note to
Judge

Read in
all cases

Give if
applicable
F.S.
782.02

Insert and
define appli-
cable felony
defendant
alleges victim
attempted to
commit

Give if
applicable
F.S.

776.012, .031

Insert and
define ap-
plicable
forcible
felony de-~
fendant
alleges
victim was
about to
commit

3.04(d) JUSTIFIABLE USE OF DEADLY FORCE

Since there are many defenses applicable
to self-defense, give only those parts of the
instructions that are required by the evidence.

An issue in this case is whether the de~
fendant acted in self defense. It is a defense
to the offense with which (defendant) is charged
if the [death of] [injury to] (victim) resulted
from the justifiable use of force likely to
cause death or great bodily harm. :

The use of force likely to cause death or
great bodily harm is justifiable only if the
defendant reasonably believes that the force
is necessary to prevent imminent death or
great bodily harm to himself while resisting:

1. another's attempt to murder him, or

2. any attempt to commit (applicable felony)
upon him, or

3. any attempt to commit (applicable felony)
upon any dwelling house occupied by
him, or

4, any attempt to commit (applicable felony).
in any dwelling house occupied by him.

A person is justified in using force likely
to cause death or great bodily harm if he reason-
ably believes that such force is necessary to
prevent

1. imminent death or great bodily harm
to himself or another, or

2. the imminent commission of (applicable
forcible felony) against himself or
another,

EXHIBIT 5
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2

Aggressor
F.S.
776.041

Give if
applicable

Define ap-
plicable '
forcible
felony

Force in resisting
arrest

F‘s.
F.S.

776.051(1) and
776.012

Give if applicable

See Ivester v. State,
398 So.2d 926 (Fla.
lst DCA 1981); Jackson
v. State,

372 (Fla. 5th DCA
1985).

In some instances, the

instructions applicable
776.031

to F.S. 776.012,
or 776.041 may need to
be given in connection
with this instruction.

463 so.2d

However, the use of force likely to cause
death or great bodily harm is not justifiable
if you find:

1. (pefendant) was attempting to commit,
committing or escaping after the
commission of (applicable forcible
felony); or

2, (Defendant) initially provoked the use

of
(a)

(b)

force against himself, unless:

The force asserted toward the
defendant was so great that he
reasonably believed that he was
in imminent danger of death or
~great bodily harm and had ex-
hausted every reasonable means
to escape the danger, other than
using force likely to cause
death or great bodily harm to
(assailant) .

In good faith, the defendant with-
drew from physical contact with
(assailant) and indicated clearly

to (assailant) that he wanted to
withdraw and stop the use of

force likely to cause death or
~great bodily harm, but (assailant)
continued or resumed the use of force.

A person is not justified in using force
to resist an arrest by a law enforcement offi-
cer who is known, or reasonably appears to be
a law enforcement officer.

However,

if an officer uses excessive force

to make an arrest, then a person is justified
in the use of reasonable force to defend him-
self (or another), but only to the extent he
reasonably believes such force is necessary.
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