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STATEMENT O F  I S S U E S  

FLORIDA'S WRONGFUL DEATH ACT ALLOWS THE ESTATE O F  A SINGLE ADULT 
TO RECOVER FOR LOSS O F  NET ACCUMULATION O F  ESTATE WHEN THE ADULT 
I S  SURVIVED BY PARENTS. 

a. THE F L O R I D A  LEGISLATURE,  BY M E N D I N G  THE 
F L O R I D A  STATUTE 768.21,  INTENDED THAT THE ESTATE 
O F  A S I N G L E  ADULT RECOVER EVEN THOUGH THE ADULT WAS 
SURVIVED BY PARENTS . 



STATEMENT OF THE CASE 

A. S t a t e m e n t  o f  F a c t s  

On J a n u a r y  2 6 ,  1 9 8 2 ,  i n  H i l l s b o r o u g h  County,  Tampa, F l o r i d a ,  

S t e v e n  A l l e n  P a u l  was k i l l e d  i n s t a n t l y  when h i s  a u t o m o b i l e  

c o l l i d e d  w i t h  a Mack T r a c t o r  d r i v e n  by A p p e l l e e ,  E D D I E  JOHNSON 

and owned by A p p e l l e e ,  AAA COOPER TRANSPORTATION, INC. ( R .  1 2 ) .  

A t  t h e  time o f  h i s  d e a t h ,  S t e v e n  A l l e n  P a u l  was j u s t  o v e r  twen ty -  

f i v e  ( 2 5 )  y e a r s  o f  a g e ;  h i s  da te  o f  b i r t h  b e i n g  December 3 ,  1956  

( R . 1 3 ) .  S t e v e n  A l l e n  P a u l  was s u r v i v e d  by h i s  n a t u r a l  m o t h e r ,  

NANCY C. VILDIBILL and  h i s  n a t u r a l  f a t h e r ,  C h a r l e s  Eugene  P a u l ,  

S r . ,  n e i t h e r  o f  whom were  d e p e n d e n t  upon him f o r  s u p p o r t  and 

s e r v i c e s  (R .13)  S t e v e n  A l l e n  P a u l  was an  u n m a r r i e d  p e r s o n  

l e a v i n g  no s u r v i v o r s  d e p e n d e n t  upon him p a r t l y  o r  w h o l l y  f o r  

s u p p o r t  o r  s e r v i c e s  no r  any  s u r v i v o r s  o t h e r w i s e  e n t i t l e d  t o  

r e c o v e r  u n d e r  F l o r i d a ' s  Wrong fu l  D e a t h  A c t .  2 *  NANCY C. VILDIBILL 

as p e r s o n a l  r e p r e s e n t a t i v e  of S t e v e n  A l l e n  P a u l ' s  e s t a t e  b r o u g h t  

a n  a c t i o n  on b e h a l f  o f  S t e v e n  P a u l ' s  es ta te  f o r  l o s s  t o  t h e  

e s t a t e  o c c a s i o n e d  by S t e v e n  P a u l ' s  d e a t h .  The  Compla in t  a l l e g e s  

Any b l o o d  r e l a t i v e  c a n  s u e  i n  h i s  own r i g h t  f o r  
l o s s  o f  s u p p o r t  and s e r v i c e s  u n d e r  F l o r i d a ' s  
Wrong fu l  D e a t h  A c t .  
I f  S t e v e n  A l l e n  P a u l  had  been  k i l l e d  some two 
mon ths  e a r l i e r ,  b e f o r e  h e  r e a c h e d  t h e  a g e  o f  
t w e n t y - f i v e  ( 2 5 ) ,  h i s  p a r e n t s  c o u l d  h a v e  re- 
c o v e r e d  i n  t h e i r  own r i g h t  f o r  m e n t a l  p a i n  and  
s u f f e r i n g  b e c a u s e  o f  t h e  l o s s  o f  t h e i r  s o n .  
F l a .  S ta .  7 6 8 . 2 1 ( 4 )  ( 1 9 8 1 ) .  However, s i n c e  
S t e v e n  A l l e n  P a u l  was o v e r  t w e n t y - f i v e  ( 2 5 )  
y e a r s  o f  a g e  on t h e  d a t e  o f  h i s  d e a t h  h e  was 
c o n s i d e r e d  a n  a d u l t  unde r  F l o r i d a ' s  Wrong fu l  
D e a t h  A c t .  H i s  p a r e n t s  a r e  n o t  e n t i t l e d  t o  
claim any  damages  i n d i v i d u a l l y  f o r  h i s  d e a t h  
F l a .  S ta .  7 6 8 . 2 1 ( 4 ) *  



" t h a t  t h e  E s t a t e  o f  STEVEN ALLEN PAUL, d e c e a s e d ,  h a s  been damaged 

by t h e  l o s s  o f  n e t  a c c u m u l a t i o n s  beyond t h e  d e c e d e n t ' s  d e a t h  f o r  

t h e  r ema inde r  o f  h i s  l i f e  e x p e c t a n c y t t  (R .  1 3  ) . N e t  a c c u m u l a t i o n s  

is t h a t  p a r t  o f  t h e  d e c e d e n t ' s  n e t  income t h a t  t h e  d e c e d e n t  

p r o b a b l y  would have  r e t a i n e d  a s  s a v i n g s  and l e f t  a s  p a r t  o f  h i s  

e s t a t e  i f  h e  had l i v e d  h i s  normal  l i f e  e x p e c t a n c y ,  F l a .  

S t a . 7 6 8 . 2 8 ( 5 ) ( 1 9 8 1 ) .  

B. P r o c e e d i n g s  B e l o w :  

T h i s  Compla in t  was f i l e d  i n  t h e  C i r c u i t  Cour t  f o r  

H i l l s b o r o u g h  County,  F l o r i d a  (R .  11 ) and s u b s e q u e n t l y  removed by 

A p p e l l e e  t o  t h e  Midd le  D i s t r i c t  o f  F l o r i d a ,  Tampa D i v i s i o n .  The 

D i s t r i c t  Cour t  had o r i g i n a l  j u r i s d i c t i o n  b e c a u s e  o f  d i v e r s i t y  o f  

c i t i z e n s h i p  1 - 4 ) .  The A p p e l l e e  s u b s e q u e n t l y  f i l e d  a  Motion 

f o r  Summary Judgment  (R.31-33).  The p a r t i e s  a g r e e d  t h a t  t h e r e  

were no i s s u e s  o f  m a t e r i a l  f a c t  b u t  d i s a g r e e d  whe the r  F l a .  S t a .  

7 6 8 . 2 1 ( 6 ) ( a ) ( 2 )  a l l o w e d  r e c o v e r y  f o r  n e t  a c c u m u l a t i o n  unde r  t h e  

f a c t s  of  t h i s  c a s e .  A p p e l l e e  a r g u e d  t h a t  t h e  c l a i m  f o r  l o s s  o f  

n e t  a c c u m u l a t i o n s  o f  e s t a t e  was b a r r e d  b e c a u s e  t h e  d e c e d e n t  was 

s u r v i v e d  by h i s  p a r e n t s .  A p p e l l a n t  a r g u e d  t h a t  i f  t h e  p a r e n t s  

had no r i g h t  t o  r e c o v e r y  i n  t h e i r  own r i g h t  f o r  p a i n  and s u f f e r -  

i n g  o r  s u p p o r t  and s e r v i c e s  t h e y  were  n o t  s u r v i v o r s  under  t h e  A c t  

and t h e  e s t a t e  was t h e r e f o r e  e n t i t l e d  t o  r e c o v e r  n e t  

a c c u m u l a t i o n s .  The p a r t i e s  f i l e d  l e g a l  memoranda on t h e  i s s u e  



e On J u l y  25,  1984 ,  t h e  Honorab le  E l i z a b e t h  A. Kovachevich 

g r a n t e d  A p p e l l e e ' s  Motion f o r  Summary Judgment  (R.80-81).  The 

T r i a l  Cour t  h e l d :  

"The law is v e r y  c l e a r  i n  ~ l o r i d a  t h a t  n e t  a c c u m u l a t i o n s  
can  o n l y  be r e c o v e r e d  o n l y  when t h e r e  is a  s u r v i v i n g  
s p o u s e  o r  l i n e a l  d e s c e n d e n t w .  (Emphas is  added)  

The Summary Judgment  d i s p o s e d  of  a l l  i s s u e s  i n  t h e  case. 

A p p e l l a n t  f i l e d  a  t i m e l y  N o t i c e  o f  Appeal (R.84) .  A f t e r  c o n s i d -  

e r a t i o n  o f  B r i e f s  s u b m i t t e d  by t h e  p a r t i e s ,  t h e  E l e v e n t h  C i r c u i t  

Cour t  o f  Appeals  s c h e d u l e d  O r a l  Argument i n  A t l a n t a ,  G e o r g i a  on 

May 21,  1985.  T h e r e a f t e r  t h e  E l e v e n t h  C i r c u i t  h e l d  t h a t  t h e  

i s s u e  p r e s e n t e d  i n  t h i s  a p p e a l  " i n v o l v e s  a  q u e s t i o n  of  F l o r i d a  

law which is  d e t e r m i n a t i v e  of t h e  c a u s e ,  b u t  which is unanswered 

by c o n t r o l l i n g  p r e c e d e n t  o f  t h e  Supreme Cour t  of F l o r i d a "  and 

• c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  to  t h i s  Honorab le  Cour t  f o r  

r e s o l u t i o n :  

Whether an  a d u l t  d e c e d e n t ' s  e s t a t e  may r e c o v e r  l o s s  
of n e t  a c c u m u l a t i o n s  where  t h e  d e c e d e n t  is s u r v i v e d  
o n l y  by p a r e n t s  who were n o t  d e p e n d e n t  upon him f o r  
s u p p o r t  o r  s e r v i c e s ,  and who a r e  n o t  o t h e r w i s e  e n t i t l e d  
t o  r e c o v e r  damages f o r  h i s  d e a t h  i n  t h e i r  own r i g h t .  

SUMMARY OF ARGUMENT 

The F l o r i d a  Wrongful  Dea th  A c t  was amended i n  1981.  The 

amendment a l l o w e d  t h e  e s t a t e  of an  a d u l t  t o  r e c o v e r  n e t  accumula- 

t i o n s  i f  t h e r e  are no " su rv ivo r s I I  a s  d e f i n e d  by F la .  S t a .  

768.18 (1). The amendment c r e a t e s  an  a m b i g u i t y  i n  t h e  d e f i n i t i o n  

of  p a r e n t  as a  " s u r v i v o r w  under  t h e  A c t .  When t h e  amendment is 

r e a d  i n  pa r i  m a t e r i a  w i t h  a l l  of t h e  o t h e r  p r o v i s i o n s  of  t h e  A c t ,  



it  becomes a p p a r e n t  t h a t  a p a r e n t  is n o t  a  " s u r v i v o r "  i f  t h e  

p a r e n t  h a s  no i n d i v i d u a l  r i g h t  t o  damages.  A c c o r d i n g l y ,  b e c a u s e  

STEVEN ALLEN PAUL'S p a r e n t s  h a v e  no i n d i v i d u a l  r i g h t  t o  damages ,  

t h e y  a r e  n o t  " s u r v i v o r s "  unde r  t h e  A c t  and t h e r e f o r e  STEVEN ALLEN 

PAUL IS es ta te  c a n  r e c o v e r  n e t  a c c u m u l a t i o n s  unde r  F l a .  S t a .  

7 6 8 . 2 1 ( 6 )  ( a ) ( 2 ) .  To c o n s t r u e  t h e  s t a t u t e  d i f f e r e n t l y  c r e a t e s  a n  

a b s u r d  and i l l o g i c a l  r e s u l t .  If t h e  1 9 8 1  amendment a l l o w s  t h e  

es ta te  t o  r e c o v e r  f o r  damages  when t h e  a d u l t  h a s  no s u r v i v o r s ,  

t h e  F l o r i d a  L e g i s l a t u r e  s u r e l y  i n t e n d e d  t h a t  t h e  e s t a t e  c a n  

r e c o v e r  when t h e  d e c e d e n t  is s u r v i v e d  by p a r e n t s  who h a v e  no  

r i g h t  t o  r e c o v e r  i n d i v i d u a l  damages  unde r  t h e  A c t .  

The l e g i s l a t i v e  i n t e n t  o f  t h e  1 9 8 1  amendment is clear.  The  

amendment was e n a c t e d  t o  remedy p a s t  cases where  a n  a d u l t  was 

k i l l e d  by t h e  n e g l i g e n c e  o f  a n o t h e r  and t h e  b l o o d  r e l a t i v e s  o f  

t h e  d e c e d e n t  were p r o v i d e d  no c a u s e  o f  a c t i o n  unde r  t h e  Act .  The 

amendement now f i l l s  t h a t  g a p  i n  t h e  F l o r i d a  Wrong fu l  D e a t h  Act  

a l l o w i n g  t h e  es ta te  t o  r e c o v e r  i f  t h e r e  are no b l o o d  r e l a t i v e s  

who c a n  r e c e i v e  damages  i n  t h e i r  own r i g h t .  

ARGUMENT 

I. FLORIDA' WRONGFUL DEATH ACT ALLOWS THE ESTATE 
OF A SINGLE ADULT TO RECOVER FOR LOSS OF NET 
ACCUMULATION OF ESTATE WHEN THE ADULT I S  SUR- 
V I V E D  BY PARENTS. 

a. THE FLORIDA LEGISLATURE, BY AMENDING 
THE FLORIDA STATUTE 768.21,  INTENDED THAT 
THE ESTATE OF A SINGLE ADULT RECOVER FOR 
THE WRONGFUL DEATH OF THE ADULT EVEN THOUGH 
THE ADULT WAS SURVIVED BY PARENTS. 



a I n  1981 ,  t h e  F l o r i d a  L e g i s l a t u r e  e n a c t e d  an amendment t o  

F l o r i d a ' s  Wrong Dea th  A c t .  P r i o r  t o  t h e  amendment, t h e  e s t a t e  o f  

a n  i n d i v i d u a l  w r o n g f u l l y  k i l l e d  c o u l d  o n l y  r e c o v e r  f o r  t h e  l o s s  

of  n e t  a c c u m u l a t i o n s  o f  e s t a t e  i n  two i n s t a n c e s :  i f  t h e  d e c e d e n t  

was s u r v i v e d  by a  s p o u s e  o r  s u r v i v e d  by l i n e a l  d e s c e n d e n t s ,  F l a .  

S t a .  7 6 8 . 2 1 ( 6 )  ( a )  ( 1 9 7 9 ) ;  Whi t e  v. C l a y t o n ,  323 So.2d 5 7 3 ( S .  C. 

F'la. 1 9 7 5 ) ;  Marks v. D e C a s t i l l o ,  386 So.2d 1 2 5 9 ( 3 r d  DCA 1 9 8 0 ) .  

The l e g i s l a t i v e  i n t e n t  was c l e a r .  "The p u r p o s e  o f  t h e  A c t  is t o  

p r o v i d e  r e c o v e r y  t o  t h o s e  who need i t ,  s p e c i f i c a l l y  t h e  s u r v i v i n g  

s p o u s e ,  c h i l d r e n ,  o r  d e p e n d e n t s  of  t h e  d e c e d e n t ,  Whi t e ,  s u p r a  a t  

The 1 9 8 1  amendment s i g n i f i c a n t l y  expanded t h e  s c o p e  o f  

r e m e d i e s  a l l o w e d  under  t h e  A c t .  S p e c i f i c a l l y ,  r e c o v e r y  o f  n e t  

a a c c u m u l a t i o n s  o f  e s t a t e  is no l o n g e r  c o n f i n e d  t o  a  s u r v i v i n g  

s p o u s e  o r  l i n e a l  d e s c e n d e n t ,  b u t  now a l l o w s  t h e  e s t a t e  t o  r e c o v e r  

i n  t h e  a b s e n c e  of  a  s u r v i v i n g  s p o u s e  o r  l i n e a l  d e s c e n d e n t .  The 

s c o p e  of t h e  1 9 8 1  amendment is s o  e x p a n s i v e  t h a t  it a l l o w s  t h e  

e s t a t e  t o  r e c o v e r  n e t  a c c u m u l a t i o n s  i f  t h e  d e c e d e n t  h a s  no 

s u r v i v i n g  r e l a t i v e s .  The n e t  a c c u m u l a t i o n s  s t a t u t e  i n c l u d i n g  t h e  

1 9 8 1  amendment now r e a d s :  

L o s s  o f  p r o s p e c t i v e  n e t  a c c u m u l a t i o n s  o f  an  e s t a t e ,  
which m i g h t  r e a s o n a b l y  have  been  e x p e c t e d  b u t  f o r  
w r o n g f u l  d e a t h  may a l s o  be r e c o v e r e d :  

1. I f  t h e  d e c e d e n t ' s  s u r v i v o r s  i n c l u d e  
a  s u r v i v i n g  s p o u s e  of  l i n e a l  d e s c e n d e n t ,  
o r ;  

2. I f  t h e  d e c e d e n t  is n o t  a  minor  c h i l d  as 
d e f i n e d  i n  7 6 8 . 1 8 ( 2 )  and d o e s  n o t  have  
s u r v i v o r s  a s  d e f i n e d  i n  7 6 8 . 1 8 ( 1 ) .  

The u n d e r l i n e d  p o r t i o n  is t h e  
1 9 8 1  amendment, F l a .  S t a .  



The p e r s o n a l  r e p r e s e n t a t i v e  o f  STEVEN ALLEN PAUL'S e s t a t e  

h a s  b r o u g h t  t h i s  a c t i o n ,  t o  r e c o v e r  n e t  a c c u m u l a t i o n s  of  e s t a t e  

under  S u b s e c t i o n  ( 2 )  o f  F l a .  S t a .  7 6 8 . 2 1 ( 6 )  ( a ) .  Both A p p e l l a n t  

and A p p e l l e e  a g r e e  t h a t  STEVEN ALLEN PAUL was n o t  a  minor a t  t h e  

t i m e  o f  h i s  d e a t h .  The p o i n t  o f  c o n t e n t i o n  is w h e t h e r  STEVEN 

ALLEN PAUL'S p a r e n t s  c a n  be c o n s i d e r e d  " s u r v i v o r s "  w i t h i n  t h e  

meaning o f  F l a .  S t a .  7 6 8 . 1 2 ( 6 ) ( b ) ,  when h i s  p a r e n t s  h a v e  

a b s o l u t e l y  no r i g h t  t o  r e c o v e r  f o r  damages on t h e i r  own b e h a l f .  

I f  A p p e l l e e ' s  i n t e r p r e t a t i o n  o f  7 6 8 . 2 1 ( 6 ) ( b )  is a c c e p t e d  

STEVEN ALLEN PAUL h a s  been k i l l e d  w i t h o u t  c i v i l  remedy by h i s  

s u r v i v o r s  o r  e s t a t e .  H i s  w r o n g f u l  d e a t h  g o e s  u n r e c o g n i z e d  by t h e  

c i v i l  law o f  F l o r i d a .  I f  A p p e l l e e ' s  i n t e r p r e t a t i o n  is a c c e p t e d  

t h e  d e a t h  o f  a  s i n g l e  non-dependent  a d u l t ,  s u r v i v e d  by p a r e n t s  

would be t h e  o n l y  f a c t u a l  s i t u a t i o n  i n  F l o r i d a  where  a  d e a t h  

c o u l d  o c c u r  w i t h o u t  a  c i v i l  remedy; and m e r e l y  b e c a u s e  t h e  s i n g l e  

non-dependent  a d u l t  happened t o  be  s u r v i v e d  by p a r e n t s  3. 

With t h e  1 9 8 1  amendment, t h e  s u r v i v o r s  of  a  d e c e a s e d  
a d u l t  o r  t h e  e s t a t e  would a l w a y s  h a v e  a  remedy under  
A c t .  I f  t h e  a d u l t  was s u r v i v e d  by a  s p o u s e ,  l i n e a l  
d e s c e n d e n t s ,  o r  a n y  d e p e n d e n t  b lood  r e l a t i v e ,  t h e  s u r -  
v i v o r s  r e c o v e r  i n d i v i d u a l l y .  I n  a d d i t i o n ,  i f  t h e  a d u l t  
is s u r v i v e d  by a  s u r v i v i n g  s p o u s e ,  l i n e a l  d e s c e n d e n t s ,  
non-dependent  r e l a t i v e s  o r  no r e l a t i v e s  a t  a l l ,  t h e  
e s t a t e  r e c o v e r s  f o r  l o s s  o f  n e t  a c c u m u l a t i o n s .  I f  
A p p e l l e e ' s  i n t e r p r e t a t i o n  is a c c e p t e d ,  t h e  d e a t h  o f  a n  
a d u l t ,  s u r v i v e d  by non-dependent  p a r e n t s  is t h e  o n l y  
i n s t a n c e  where  t h e  e s t a t e  o r  t h e  s u r v i v o r s  have  no 
remedy. 



A. 
a.  THE FLORIDA LEGISLATURE, BY AMENDING 

FLORID A STATUTE 768.21, INTENDED THAT 
THE ESTATE OF A SINGLE ADULT RECOVER FOR 
THE WRONGFUL DEATH OF THE ADULT EVEN 
THOUGH THE ADULT WPS SURVIVED BY PARENTS. 

When t h e  F l o r i d a  l e g i s l a t u r e  expanded t h e  r i g h t  of an e s t a t e  

t o  r e c o v e r i n g  n e t  accumula t ions  by amending Fla.  S t a .  

7 6 8 . 2 1 ( 6 ) ( a )  i n  1981,  it a l lowed t h e  e s t a t e  i t s e l f  t o  r ecover  

damages i f  t h e  deceden t  was not  a  minor c h i l d ,  and "does n o t  have 

s u r v i v o r s  a s  d e f i n e d  i n  768 .18(1)" .  F la .  S t a .  768 .18(1)  d e f i n e s  

" s u r v i v o r s "  a s  " t h e  d e c e d e n t ' s  spouse ,  minor c h i l d r e n ,  p a r e n t s  

and when whol ly  or  p a r t l y  dependent  upon t h e  deceden t  f o r  s u p p o r t  

@ or  s e r v i c e s ,  any blood r e l a t i v e " .  The language of Fla .  S t a .  

768 .18(1)  is  ambiguous. One cannot  t e l l  from t h e  c l e a r  meaning 

of t h e  s t a t u t e  whether  t h e  p a r e n t  must be dependent  t o  be 

c o n s i d e r e d  a " s u r v i v o r "  or  whether t h e  p a r e n t  is c o n s i d e r e d  a 

" s u r v i v o r "  by t h e  mere f a c t  of t h e i r  e x i s t e n c e .  Where a  s t a t u t e  

is ambiguous t h e  pr imary  g u i d e  t o  s t a t u t o r y  i n t e r p r e t a t i o n  is t o  

de te rmine  t h e  purpose  of t h e  l e g i s l a t u r e .  Tyson v. L a n i e r ,  156 

So.2d 833(S.C. Fla .  1 9 6 3 ) ;  Devin v. Hollywood, 351 So.2d 1 0 2 2 ( 4  

DCA 1 9 7 6 ) ;  Englwood Water D i s t r i c t  v. T a t e ,  334 So.2d 626(2nd DCA 

1 9 7 6 ) .  The purpose  of t h e  Wrongful Death Act was t o  c r e a t e  a  

s t a t u t o r y  scheme s o  t h a t  blood r e l a t i v e s  could  recover  damages 

f o r  t h e  d e a t h  of a  r e l a t i v e  occas ioned  by t h e  n e g l i g e n t  a c t s  of 

a n o t h e r .  There  was no r i g h t  of a c t i o n  a t  common law. 

Chamberlain v. F l o r i d a  Power Corp., 198 So. 486(S.C. Fla.  



1 9 4 0 ) .  Cons t ru ing  a  p a r e n t  a s  a " s u r v i v o r n  under Fla .  S t a .  

768 .18(1 )  w i t h o u t  p r o v i d i n g  any remedy f o r  t h e  p a r e n t  is  

c o m p l e t e l y  i n o p p o s i  t e  t o  t h e  l e g i s l a t i v e  i n t e n t .  

R u l e s  of  s t a u t o r y  c o n s t r u c t i o n  r e q u i r e  t h a t  F la .  S t a .  

768 .18(1 )  be c o n s t r u e d  i n  p a r i  m a t e r i a  w i t h  t h e  e n t i r e  s t a t u t e  t o  

d e t e r m i n e  l e g i s l a t i v e  i n t e n t  and meaning. S t a t e  v. G a l e  

D i s t r i b u t o r s ,  I n c . ,  349 So.2d 150(S.C. F la .  1977 ) ;  W i l e n s t e y  v. 

F i e l d s ,  267 So.2d l (S .C .  F la .  1 9 7 2 ) ;  S t a t e  v. B e a r d s l e y ,  94 So. 

660(S.C. F la .  1 9 2 2 ) .  F la .  S t a .  768 .21(4 )  is  t h e  o n l y  p o r t i o n  of 

t h e  Wrongful Death Act which d i s c u s s e s  what it means t o  be a  

p a r e n t  " s u r v i v o r " .  "Each p a r e n t  of  a  deceased  minor c h i l d  may 

a l s o  r ecover  f o r  p a i n  and s u f f e r i n g  from t h e  d a t e  of i n j u r y n .  I t  

was f u l l y  a n t i c i p a t e d  by t h e  F l o r i d a  L e g i s l a t u r e  when c r e a t i n g  

t h e  Wrongful Death Act t h a t  p a r e n t s  were s u r v i v o r s  because  t h e y  

were a b l e  t o  r e c o v e r  f o r  p a i n  and s u f f e r i n g  f o r  t h e  d e a t h  of  a  

minor c h i l d .  I t  was a l s o  a n t i c i p a t e d  t h a t  p a r e n t s  would be 

" s u r v i v o r s "  j u s t  a s  any o t h e r  b lood r e l a t i v e  who were dependen t  

upon t h e i r  c h i l d  f o r  s u p p o r t .  Fla .  S t a .  7 6 8 . 2 1 ( 1 ) .  When t h e  

d e f i n i t i o n  f o r  " s u r v i v o r s n  under t h e  Act is a n a l y z e d  i n  p a r i  

m a t e r i a  w i t h  F la .  S t a .  768 .21(1 )  and ( 4 )  t h e  d e f i n i t i o n  of a  

p a r e n t  " s u r v i v o r n  must mean t h a t  a  p a r e n t  have  some independen t  

b a s i s  t o  r e c o v e r  i n  t h e i r  own r i g h t .  Accordingly ,  when t h e  

l e g i s l a t u r e  d e f i n e d  p a r e n t  a s  " s u r v i v o r s n  under t h e  Act t h e  

l e g i s l a t u r e  o b v i o u s l y  meant p a r e n t s  who cou ld  r e c o v e r  f o r  p a i n  

and s u f f e r i n g  because  t h e  deceased  was a  minor c h i l d  (768 .21(4 )  ) 

or  p a r e n t s  who cou ld  r e c o v e r  because  t h e y  were dependen t  upon t h e  - 
0 c h i l d  f o r  s u p p o r t  o r  s e r v i c e s  ( 7 6 8 . 1 8 ( 1 ) ) .  Simply because  an 



a rgumen t  c a n  be made t h a t  a  p a r e n t  c a n  be c o n s t r u e d  a s  a  

" s u r v i v o r n  under  t h e  A c t  by t h e  mere f a c t  t h e y  e x i s t  d o e s  n o t  

1 n e c e s s a r i l y  mean t h i s  Cour t  s h o u l d  a d o p t  s u c h  a s  

i n t e r p r e t a t i o n .  " L e g i s l a t i v e  i n t e n t  is t h e  p o l e s t a r  by which  

1 t h i s  Cour t  mus t  be  g u i d e d ,  and t h i s  i n t e n t  must  be g i v e n  e f f e c t  

1 e v e n  though  it may c o n t r a d i c t  t h e  s t r i c t  l e t t e r  o f  t h e  s t a t u t e "  

S t a t e  v. Webb, 398 So.2d 820 (S.C. F l a .  1 9 8 1 ) .  S i m i l a r l y ,  where  

it is c l e a r  t h a t  t h e  s e n s e  o f  t h e  whole l e g i s l a t i o n  may n o t  be  

p r e s e r v e d  i f  a  word is i s o l a t e d  and g i v e n  its s t r i c t ,  even  i f  

1 p r o p e r  meaning ,  t h e  p r i m a r y  r u l e  o f  g i v i n g  e f f e c t  t o  t h e  

l e g i s l a t i v e  i n t e n t  w i l l  be f o l l o w e d .  49 F l a .  J u r  2d S t a t u t e s  

sec. 119.  

F l o r i d a  C o u r t s  have  l o n g  h e l d  t h a t  F l o r i d a  S t a t u t e s  w i l l  

n eve r  be  c o n s t r u e d  t o  p r o d u c e  a b s u r d i t i e s ,  McKibben v. M a l l o r y ,  

293 So2d. 48(S.C. F l a .  1 9 7 4 ) .  When f a c e d  w i t h  two s e p a r a t e  

s t a t u t o r y  i n t e r p r e t a t i o n s  o f  a s t a t u t e  t h e  i n t e r p r e t a t i o n  t h a t  

a c h i e v e s  an  i l l o g i c a l  r e s u l t  w i l l  n e v e r  be a d o p t e d ,  Good 

S a m a r i t a n  H o s p i t a l  A s s o c i a t i o n  v. Simon, 370 So.2d 1 1 7 4 ( 4  DCA 

1 9 7 8 ) .  I f ,  as A p p e l l e e  a r g u e d  a t  t h e  t r i a l  l e v e l ,  t h e  c o n s t r u c -  

t i o n  o f  F l a .  S t a .  7 6 8 . 2 1 ( 6 ) ( a ) ( 2 )  s h o u l d  be c o n s t r u e d  i n  p a r i  

materia w i t h  F l a .  S t a .  7 6 8 . 1 8 ( 1 )  t o  t h e  e x c l u s i o n  o f  t h e  r e s t  o f  

t h e  s t a t u t e  and t h e  o b v i o u s  meaning o f  t h e  l e g i s l a t u r e ,  t h e  

amended p o r t i o n  o f  t h e  s t a t u t e  is a b s u r d  and i l l o g i c a l .  T h i s  

i n t e r p r e t a t i o n  would mean t h a t  p a r e n t s  of  an  a d u l t  c a n n o t  r e c o v e r  

damages i n  t h e i r  own r i g h t ,  y e t  t h e  es ta te  of  t h e  a d u l t  c a n n o t  

r e c o v e r  f o r  l o s s  n e t  a c c u m u l a t i o n s ,  b e c a u s e  t h e  p a r e n t s  e x i s t .  

e If t h e  same a d u l t  h a s  l e f t  no p a r e n t s  and no o t h e r  b l o o d  



r e l a t i v e s  h i s  e s t a t e  would be a b l e  t o  recover  damages f o r  l o s s  of 

n e t  accumula t ions  (which would then  e s c h e a t  t o  t h e  S t a t e  o f  

F l o r i d a ) .  I f  t h e  a d u l t  l e a v e s  no p a r e n t s  b u t  some d i s t a n t  remote 

blood r e l a t i v e  t h e  e s t a t e  would be a b l e  t o  recover  f o r  l o s s  o f  

n e t  accumula t ion .  I n  t h e  f i r s t  s i t u a t i o n  t h e  e s t a t e  is p r e v e n t e d  

from any recovery  because  t h e  a d u l t  was s u r v i v e d  by p a r e n t s .  

P r e v e n t i n g  t h e  e s t a t e  from r e c o v e r i n g  i n  t h i s  i n s t a n c e  is an 

a b s u r d i t y .  T h i s  c o n s t r u c t i o n  would countenance  t h e  wrongful  

d e a t h  of an a d u l t  w i t h o u t  any c i v i l  remedy. T h i s  would be t h e  

on ly  i n s t a n c e  under F l o r i d a  Law where a  human being is k i l l e d ,  by 

t h e  n e g l i g e n c e  of a n o t h e r  and n e i t h e r  t h e  e s t a t e  nor t h e  

s u r v i v o r s  a r e  e n t i t l e d  t o  damages. 

I n  t h e  i n s t a n c e  where an a d u l t  d i e s  l e a v i n g  no s u r v i v o r s ,  

a t h e  non-exis tence  of s u r v i v o r s  a l l o w s  recovery ,  b u t  makes 

recovery  mean ing less ;  t h e  l a c k  of s u r v i v o r s  means recovery  

e s c h e a t s  t o  t h e  s t a t e .  I n  t h e  i n s t a n c e  where t h e  a d u l t  is o n l y  

s u r v i v e d  by a  d i s t a n t  blood r e l a t i v e  ( n o t  c o n s i d e r e d  a  s u r v i v o r  

under t h e  Act)  who pe rhaps  has  l i t t l e  o r  no c o n t a c t  w i t h  t h e  

d e c e d e n t  d u r i n g  h i s  l i f e t i m e  and i n  a l l  l i k e l i h o o d  w i t h  no 

r e a s o n a b l e  e x p e c t a t i o n  of i n h e r i t a n c e ,  t h e  d i s t a n t  blood r e l a t i v e  

on beha l f  of t h e  e s t a t e  would be e n t i t l e d  t o  c o l l e c t  n e t  

accumula t ions ,  r e s u l t i n g  i n  a  w i n d f a l l .  What d i d  t h e  F l o r i d a  

L e g i s l a t u r e  i n t e n d  when e n a c t i n g  t h e  amended n e t  accumula t ion  

s t a t u t e ?  I t  is q u i t e  obvious  t h a t  t h e  1 e g i s J a t u r e  amended t h e  

s t a t u t e  s o  t h a t  an a d u l t ' s  e s t a t e  could  recover  if t h e r e  were no 

" s u r v i v o r s n  who could  recover  i n  t h e i r  own r i g h t .  The m o t i v a t i o n  

a f o r  t h i s  amendment is p o i g n a n t l y  demonst ra ted  by an e n t i r e  body 



of  c a s e  law b e f o r e  t h e  1981 amendment, which al lowed t h e  wrongful  

d e a t h  of an a d u l t  t o  p a s s  w i t h o u t  remedy, l e a v i n g  t h e  non- 

dependent  blood r e l a t i v e s  no r e c o u r s e  under F l o r i d a  Law. The 

c a s e s  a r e  l e g i o n .  White v. Clayton,  323 So.2d 573(S.C. Fla .  

1975)  ( s i s t e r s  of a d u l t s  sough t  n e t  accumula t ions  f o r  wrongful  

d e a t h .  No recovery  p rov ided  t o  t h e  e s t a t e  or  any blood 

r e l a t i v e s )  Henderson v. I n s u r a n c e  Company of North America, 347 

So.2d 690(4  DCA 1 9 7 7 ) .  (Adul t  c h i l d r e n  of deceden t  brought  an  

a c t i o n  th rough  e s t a t e  f o r  n e t  accumula t ions .  No recovery  al lowed 

t o  a d u l t  c h i l d r e n  or  t h e  e s t a t e ) .  G i l l i e n  v. K i t c h i n g ,  354 So.2d 

900(3d DCA 1978)  (The b r o t h e r  and s i s t e r  of t h e  deceden t  brought  

a c t i o n  through e s t a t e  f o r  n e t  accumula t ions .  No recovery  a l lowed 

by t h e  e s t a t e  or  blood r e l a t i v e .  C a p i e l l o  v. Goodniqht ,  357 

So2d. 255(2d DCA 1978)  ( a d u l t  c h i l d r e n  of deceden t  s o u g h t  

r ecovery  th rough  e s t a t e  f o r  n e t  accumula t ions .  Adult c h i l d r e n  

n o t  e n t i t l e d  t o  r ecovery  i n d i v i d u a l l y  o r  through t h e  e s t a t e ) .  I n  

a l l  of t h e  c a s e s  c i t e d  above t h e  wrongful  d e a t h s  were occas ioned  

by t h e  n e g l i g e n c e  of a n o t h e r ,  b u t  t h e  blood r e l a t i v e s  and t h e  

e s t a t e  had no remedies under F l o r i d a ' s  Wrongful Death A c t .  Under 

t h e  1981 amendment, t h e  e s t a t e  i n  each of t h e  c a s e s  c i t e d  above 

would be e n t i t l e d  t o  r ecovery  f o r  l o s s  of n e t  accumula t ions  of 

e s t a t e .  

The obvious  i n t e n t  of t h e  1981 amendment was t o  c o r r e c t  t h e  

gap i n  t h e  Wrongful Death Act t h a t  countenanced t h e  k i l l i n g  of an 

a d u l t  w i t h o u t  any cor respond ing  c i v i l  remedy under t h e  Act. T h i s  

is most v i v i d l y  i l l u s t r a t e d  by t h e  language of t h e  amendment 

a a l l o w i n g  t h e  e s t a t e  of an a d u l t  t o  c o l l e c t  l o s s  of n e t  accumula- 



t i o n s  even  t hough  t h e r e  are no b lood  r e l a t i v e s .  Al lowing  an 

e s t a t e  t o  r e c o v e r  w i t h o u t  any  b lood  r e l a t i v e s  and c o r r e s p o n d i n g l y  

t o  d i s a l l o w  an e s t a t e  t o  r e c o v e r  m e r e l y  b e c a u s e  t h e  d e c e d e n t  is 

s u r v i v e d  by p a r e n t s  (who have  no i n d e p e n d e n t  b a s i s  f o r  r e c o v e r y )  

is i l l o g i c a l  and c o n t r a r y  t o  t h e  L e g i s l a t u r e ' s  i n t e n t  i n  expand-  

i n g  t h e  r e m e d i e s  a v a i l a b l e  unde r  t h e  Wrongfu l  Dea th  A c t .  " I n  
I 

c o n s t r u i n g  a s t a t u t e ,  w e  w i l l  c o n s i d e r  i ts  h i s t o r y ,  t h e  e v i l  t o  

be c o r r e c t e d ,  and t h e  p u r p o s e  i n t e n d e d  by t h e  l e g i s l a t u r e ,  

"McKibben, s u p r a  a t  52.  The o b v i o u s  i n t e n t  o f  t h e  1 9 8 1  amendment 

is t h a t  t h e  e s t a t e  may r e c o v e r  damages  f o r  i t s e l f  s o  l o n g  as  

t h e r e  a re  no " s u r v i v o r s n  who would be e n t i t l e d  t o  r e c o v e r  damages 

i n  t h e i r  own r i g h t .  

T h i s  is a case o f  f i r s t  i m p r e s s i o n  i n  F l o r i d a .  T h e r e  are  no 

cases t h a t  c o n s t r u e  t h e  1 9 8 1  amendment t o  F l a .  S t a .  

768.21 ( 6 )  ( a )  ( 2 ) .  A d d i t i o n a l l y ,  t h e  a c t u a l  S e n a t e  b i l l  p a s s e d  by 

t h e  F l o r i d a  L e g i s l a t u r e  amending F l a .  S t a .  7 6 8 . 2 1 ( 6 )  d o e s  n o t  

e x p l i c i t y  s t a t e  t h e  l e g i s l a t u r e ' s  i n t e n t .  C h a p t e r  81-183,  

F l o r i d a  S e s s i o n  Laws.  When t h e  F l o r i d a  L e g i s l a t u r e  revamped i ts  

Wrongfu l  D e a t h  A c t  i n  1972  t h e  F l o r i d a  Supreme C o u r t  commented 

t h a t ,  " t h e  i n t e n t  and p u r p o s e  o f  t h e  l e g i s l a t u r e  i n  e f f e c t i n g  

c h a n g e s  t o  t h e  p r e v i o u s  Wrongfu l  D e a t h  Acts was t o  c o r r e c t  t h e  

h a r s h  r e s u l t  and i n e q u i t y  which  o f t  times were wrough t  by t h e  o l d  

A c t n ,  McKibben, s u p r a  a t  54.  The cases t h a t  have  s u b s e q u e n t l y  

r ev i ewed  t h e  law o f  n e t  a c c u m u l a t i o n s  unde r  t h e  1972  A c t  demon- 

s t r a t e d  t h e  need  f o r  r e m e d i a l  l e g i s l a t i o n  i n  t h e  area o f  w r o n g f u l  

d e a t h  where  no b l o o d  r e l a t i v e s  c o u l d  r e c o v e r  i n  t h e i r  own 

r i g h t .  The p u r p o s e  o f  t h e  l e g i s l a t u r e  when p a s s i n g  t h e  1 9 8 1  



amendment is clear and s e r v e s  a l e g i t i m a t e  and h u m a n i t a r i a n  

p u r p o s e ,  v i z .  it l e a v e s  no  wrong w i t h o u t  remedy. I f  no r e l a t i v e s  

o f  t h e  d e c e d e n t  c a n  s u e  f o r  damages i n  t h e i r  own r i g h t  t h e  es ta te  

a t  l eas t  w i l l  be e n t i t l e d  t o  l o s s  o f  n e t  a c c u m u l a t i o n s .  

CONCLUSION 

T h i s  is a case o f  f i r s t  i m p r e s s i o n  i n  t h e  S t a t e  o f  

F l o r i d a .  Lack o f  case p r e c e d e n t  r e q u i r e s  t h e  Cour t  r e l y  on t h e  

F l o r i d a  L e g i s l a t u r e ' s  i n t e n t  i n  amending t h e  Wrongfu l  D e a t h  A c t  

and t h e  r u l e s  of  s t a t u t o r y  c o n s t r u c t i o n .  U t i l i z i n g  t h e s e  i n t e r -  

p r e t a t i v e  t o o l s  t h e  C o u r t  w i l l  c o n c l u d e  t h a t  STEVEN ALLEN PAUL'S 

a p a r e n t s  were n o t  " s u r v i v o r s n  as d e f i n e d  i n  F l a .  S t a .  7 6 8 . 2 1 ( 1 )  

and t h e r e f o r e  t h e  Es ta te  o f  STEVEN ALLEN PAUL is  free t o  r e c o v e r  

l o s s  o f  n e t  a c c u m u l a t i o n s  of es ta te  under  F l o r i d a ' s  Wrongfu l  

D e a t h  Ac t .  The C e r t i f i e d  Q u e s t i o n  s h o u l d  be answered  i n  t h e  

af f i r m a t i v e .  
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