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REPLY ARGUMENT 

I. FLORIDA'S WRONGFUL DEATH ACT ALLOWS THE ESTATE 
OF A SINGLE ADULT TO RECOVER EDR LOSS OF NET 
ACCUMULATION OF ESTATE WHEN THE ADULT IS SUR- 
VIVED BY PARENTS. 

a. THE FLORIDA LEGISLATURE, BY M E N D I N G  
THE FLORIDA STATUTE 768 .21 ,  INTENDED THAT 
THE ESTATE OF A SINGLE ADULT RECOVER EDR 
THE WRONGFUL DEATH OF THE ADULT EVEN THOUGH 
THE ADULT WAS SURVIVED BY PARENTS. 

T h e r e  is no  l o n g e r  a n y  d o u b t  t h a t  t h e  1 9 8 1  F l o r i d a  L e g i s l a -  

t u r e ,  when amend ing  F l o r i d a  S t a t u t e  7 6 8 . 2 1 ( 6 ) ,  i n t e n d e d  p a r e n t s  

o f  a n  a d u l t  c h i l d  t o  r e c o v e r  n e t  a c c u m u l a t i o n s  o f  es ta te .  

T h r o u g h  t h e  d i l i g e n c e  o f  Amicus C u r i a e ,  p r e v i o u s l y  unknown t r a n -  

s c r i p t s  f r o m  t h e  S e n a t e  Commerce C o m m i t t e e  ( A p p e n d i x  5,  S c h m i d t 8  s 

Amicus C u r i a e  b r i e f )  a re  now b e f o r e  t h i s  C o u r t  t h a t  d e m o n s t r a t e s  

t h e  l e g i s l a t u r e  i n t e n d e d  p a r e n t s  r e c o v e r  n e t  a c c u m u l a t i o n s  o f  

e s ta te .  I n  d i s c u s s i n g  why t h e  1 9 8 1  amendment s h o u l d  b e  e n a c t e d ,  

S e n a t o r  S t e i n b e r g ,  t h e  c o - a u t h o r  o f  t h e  1 9 8 1  amendment  s ta ted:  

" I n  F l o r i d a ,  t o d a y ,  i f  you  are a s i n g l e  i n d i v i d u a l  o v e r  2 1  y e a r s  

o f  a g e  and  y o u  are w r o n g f u l l y  k i l l e d  b y  a n o t h e r  ... y o u r  p a r e n t s ,  

y o u r  b r o t h e r s  a n d  s i s t e r s  or y o u r  f a m i l y  members h a v e  n o  r i g h t  t o  

co l lec t  o n e  d o l l a r  i n  d a m a g e s  f o r  t h a t  l o s s  o f  l i f e  o t h e r  t h a n  

t h e  f u n e r a l  b i l l s . "  

S e n a t o r  S t e i n b e r g  u s e d  t h e  e x a m p l e  o f  a 22 y e a r  o l d  c o l l e g e  

h o n o r  s t u d e n t  ( a t  t h e  t i m e  o f  t h e  amendment a 2 2  y e a r  o l d  was 

c o n s i d e r e d  a n  a d u l t  u n d e r  F l o r i d a ' s  W r o n g f u l  D e a t h  A c t )  k i l l e d  by  

t h e  n e g l i g e n c e  o f  a n o t h e r .  T h e  2 2  y e a r  o l d  was s u r v i v e d  b y  h i s  

a p a r e n t s  a n d  a n  o n l y  c h i l d .  U s i n g  t h i s  e x a m p l e ,  S e n a t o r  S t e i n b e r g  

s t a t e d  " t h e r e  was no  c o m p e n s a t i o n  i n  F l o r i d a  f o r  t h e i r  l o s s  of a 



l o v e d  one.  T h i s  b i l l  was d e s i g n e d  t o  c u r e  some o f  t h o s e  

problems"  ( p a g e  3 ,  S e n a t e  Committee Commerce N o t e s ) .  The commit- 

t ee  a l s o  h e a r d  t e s t i m o n y  from, Mrs. E l i z a b e t h  D u f f ,  t h e  mother  o f  

a  25 y e a r  o l d  s i n g l e  man who was w r o n g f u l l y  k i l l e d  by a  drunk  

d r i v e r .  T h i s  d e a t h  o c c u r r e d  b e f o r e  t h e  1 9 8 1  amendment. Mrs. 

Duff t e s t i f i e d  t h a t  s h e  c o u l d  n o t  b e l i e v e  t h a t  t h e r e  was no 

remedy under  F l o r i d a  Law f o r  h e r  s o n ' s  d e a t h .  Members o f  t h e  

commit tee  a sked  how Mrs. D u f f ' s  s i t u a t i o n  would change  i f  t h e y  

p a s s e d  t h e  1 9 8 1  amendment. S e n a t o r  S  t e i n b e r g  r e p l i e d  "under  t h e  

amendment -- t h e  b i l l  a s  amended, t h e r e  would be a  c l a i m  now f o r  

t h e  l o s s  of  v a l u e  f o r  t h e  p r o s p e c t i v e  e s t a t e  o f  t h i s  i n d i v i d u a l ,  

someth ing  t h a t  d i d  n o t  e x i s t  a t  t h e  t i m e  h e r  s o n  was k i l l e d "  

( p a g e  1 5 ,  S e n a t e  Commerce Committee N o t e s ) .  A f t e r  r e c e i v i n g  t h e  

a e x p l a n a t i o n  on t h e  p r a c t i c a l  a p p l i c a t i o n  of  t h e  1 9 8 1  amendment, 

t h e  S e n a t e  Commerce Committee unanimous ly  approved  t h e  1 9 8 1  

amendment, which p a s s e d  - b o t h  houses  of  t h e  l e g i s l a t u r e  w i t h o u t  

any  change  o r  m o d i f i c a t i o n .  The examples  used t o  e x p l a i n  t h e  

amendment e x a c t l y  p a r a l l e l  t h e  f a c t s  of t h i s  c a s e .  O b v i o u s l y ,  

p a r e n t s  can  r e c o v e r  n e t  a c c u m u l a t i o n s  of  e s t a t e  f o r  t h e  d e a t h  o f  

t h e i r  a d u l t  c h i l d r e n .  

T h i s  Cour t  can  e a s i l y  c o n s t r u e  t h e  1981  amendment i n  acco rd -  

a n c e  w i t h  t h e  o b v i o u s  i n t e n t  of  t h e  l e g i s l a t u r e .  I t  t a k e s  no 

f l i g h t s  of  f a n c y  o r  s t r a i n i n g  of  t h e  l e g a l  i m a g i n a t i o n  t o  a r r i v e  

a t  s u c h  a  r e s u l t .  The F l o r i d a  L e g i s l a t u r e ,  i n  c r e a t i n g  t h e  1 9 8 1  

amendment, c l e a r l y  c o n s t r u e d  " s u r v i v o r s n  t o  mean any  i n d i v i d u a l s  

who c o u l d  r e c o v e r  i n  t h e i r  own b e h a l f .  I f  an i n d i v i d u a l  c a n  

r e c o v e r  on h i s  own b e h a l f  t h e r e  is n o t  n e c e s s a r i l y  a  r e a s o n  t o  



c o l l e c t  n e t  a c c u m u l a t i o n s .  I f  no i n d i v i d u a l s  c a n  r e c o v e r  i n  

t h e i r  own b e h a l f ,  s u c h  as t h e  p a r e n t s  of an a d u l t ,  n e t  

a c c u m l a t i o n s  f i l l s  t h e  gap .  T h i s  c o n s t r u c t i o n  is r e a s o n a b l e ,  

l o g i c a l  and a c c o m p l i s h e s  what  t h e  l e g i s l a t u r e  i n t e n d e d .  

T h i s  a p p e a l  was c o n c e i v e d  b e c a u s e  of  t h e  a m b i g u i t y  c r e a t e d  

by t h e  1 9 8 1  amendment. The s t a t u t e s  i n  q u e s t i o n  are a n y t h i n g  b u t  

clear .  A r e a d i n g  of  F l o r i d a  S t a t u t e  768.18 and 7 6 8 . 2 1 ( 6 )  l e a v e s  

real  d o u b t  w h e t h e r  p a r e n t s  are " s u r v i v o r s n  by t h e i r  mere e x i s -  

t e n c e  o r  b e c a u s e  t h e y  are d e p e n d a n t  upon t h e  d e c e d e n t  f o r  s u p p o r t  

o r  s e r v i c e s .  Under A p p e l l a n t ' s  i n t e r p r e t a t i o n ,  t h e  es ta te  o f  t h e  

a d u l t  is d i s q u a l i f i e d  f rom c o l l e c t i n g  n e t  a c c u m u l a t i o n s  s i m p l y  

b e c a u s e  t h e  p a r e n t s  e x i s t  e v e n  t hough  t h e y  have  no r i g h t  t o  re- 

c o v e r  i n d i v i d u a l  damages.  W e  a l r e a d y  know t h i s  is n o t  wha t  t h e  

a l e g i s l a t u r e  i n t e n d e d .  F u r t h e r m o r e ,  a c c e p t i n g  t h i s  i n t e r p r e t a t i o n  

is a b s u r d .  An es ta te  w i t h  no s u r v i v o r s  can  c o l l e c t  n e t  accumula-  

t i o n s  (wh ich  would e s c h e a t  t o  t h e  S t a t e )  b u t  an  e s t a t e  w i t h  o n l y  

p a r e n t s  as s u r v i v o r s  c a n n o t  c o l l e c t  n e t  a c c u m u l a t i o n s .  I t  is a 

l o n g  s t a n d i n g  r u l e  i n  F l o r i d a  t h a t  s t a t u t e s  w i l l  n e v e r  b e  

c o n s t r u e d  t o  p r o d u c e  a b s u r d i t i e s  McKibben v. M a l l o r y ,  293 So. 2d 

48(S.C. F l a .  1 9 7 4 ) .  When f a c e d  w i t h  two s e p a r a t e  s t a t u t o r y  

i n t e r p r e t a t i o n s  o f  a  s t a t u t e  t h e  i n t e r p r e t a t i o n  t h a t  a c h i e v e s  a  

i l l o g i c a l  r e s u l t  w i l l  n e v e r  be  a d o p t e d  Good S a m a r i t a n  H o s p i t a l  v. 

Simmon, 370 So.2d 1174 ( 4 1  DCA 1 9 7 8 ) .  F u r t h e r ,  it is a c a r d i n a l  

r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  a l l  s u b p a r t s  of  a s t a t u t o r y  

scheme be  r e a d  i n  p a r i  m a t e r i a  w i t h  e a c h  o t h e r  and s h o u l d  harmon- 

i z e  a c c o m p l i s h i n g  a u n i f o r m  and l o g i c a l  r e s u l t .  When t h e  e n t i r e  

Wrongfu l  D e a t h  kt is r e a d  i n  p a r i  m a t e r i a ,  t h e  d e f i n i t i o n  o f  a  



p a r e n t  " s u r v i v o r "  is c l e a r l y  an i n d i v i d u a l  who h a s  some 

i n d i v i d u a l  c a u s e  of  a c t i o n  f o r  t h e  w r o n g f u l  d e a t h .  T h e r e  is no 

l o g i c  t o  A p p e l l e e ' s  a rgument .  The s t a t u t e  must be  c o n s t r u e d  i n  

A p p e l l a n t ' s  f a v o r  t o  conform w i t h  l e g i s l a t i v e  i n t e n t  and a v o i d  a n  

a b s u r d  r e s u l t .  

A p p e l l e e ' s  b r i e f  is c o n s p i c u o u s l y  s i l e n t  r e g a r d i n g  t h e  

F l o r i d a  L e g i s l a t u r e ' s  i n t e n t  i n  p a s s i n g  t h e  1981  amendment. T h i s  

is b e c a u s e  t h e  c o n s t r u c t i o n  t h e  Appe l l ee  u r g e s  on t h e  Cour t  is 

i n d e f e n s i b l e  when a n a l y z e d  i n  l i g h t  of l e g i s l a t i v e  i n t e n t .  

A p p e l l a n t  u r g e s  on t h i s  Cour t  a  b l i n d ,  m e c h a n i s t i c  c o n s t r u c t i o n  

which t h i s  Cour t  need n o t  f o l l o w .  

Assuming a rguendo  t h a t  a  l i t e r a l  i n t e r p r e t a t i o n  of t h e  

s t a t u t e  would mean t h a t  p a r e n t s  were  " s u r v i v o r s "  under  t h e  Wrong- 

a f u l  Dea th  A c t .  S i n c e  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  is now known, 

t h i s  Cour t  s h o u l d  a p p l y  t h a t  i n t e n t  even  i f  it is d i r e c t l y  

c o n t r a r y  t o  t h e  l i t e r a l  word ing  of t h e  s t a t u t e .  "I t  is a  funda-  

m e n t a l  r u l e  of  s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  l e g i s l a t i v e  i n t e n t  

is t h e  p o l e s t a r  which t h e  Cour t  must  be g u i d e d  and t h i s  i n t e n t  

mus t  be g i v e n  e f f e c t  even  though it may c o n t r a d i c t  t h e  s t r i c t  

l e t t e r  of t h e  s t a t u t e . "  S t a t e  v. Webb, 389 So.2d 820 ,  8 2 4 ( F l a .  

1 9 8 1 ) .  T h i s  Cour t  h a s  f rom t i m e  t o  t i m e  d e p a r t e d  f rom t h e  p l a i n  

meaning of  a  s t a t u t e  when a l i t e r a l  i n t e r p r e t a t i o n  of  t h e  s t a t u t e  

would l e a d  t o  an  i l l o g i c a l  r e s u l t  o r  one n o t  i n t e n d e d  by t h e  law 

makers .  P a r k e r  v. S t a t e ,  406 So.2d 1089 ,  1 0 9 1 ( F l a .  1 9 8 2 ) .  T h e r e  

is no j u s t i f i c a t i o n  f o r  t h i s  Cour t  t o  a c c e p t  t h e  m e c h a n i s t i c  

c o n s t r u c t i o n  u rged  by A p p e l l e e ,  e s p e c i a l l y  when t h e  l e g i s l a t u r e ' s  

i n t e n t  is known and t h e  s t a t u t e  c a n  e a s i l y  be c o n s t r u e d  t o  



a c c o m p l i s h  t h a t  i n t e n t .  

S i n c e  t h e  w r i t i n g  of  A p p e l l e e ' s  b r i e f ,  it h a s  come t o  t h e  

u n d e r s i g n e d ' s  a t t e n t i o n  t h a t  i n  1985  t h e  F l o r i d a  L e g i s l a t u r e  o n c e  

a g a i n  amended s u b s e c t i o n  2  of  F l o r i d a ' s  s t a t u t e  7 6 8 . 2 1 ( 6 )  r e l a t -  

i n g  t o  n e t  a c c u m u l a t i o n s  of e s t a t e .  The s t a t u t e  now p e r m i t s  l o s s  

o f  n e t  a c c u m u l a t i o n s  o f  e s t a t e  " i f  t h e  d e c e d e n t  is n o t  a  minor 

c h i l d  a s  d e f i n e d  i n  S e c t i o n  7 6 8 . 1 8 ( 2 ) ,  t h e r e  a r e  no l o s t  s u p p o r t  

and s e r v i c e s  r e c o v e r a b l e  under  S u b s e c t i o n  (1) and t h e r e  is a  

s u r v i v i n g  p a r e n t " .  Whi l e  t h i s  new s e c t i o n  d o e s  n o t  add any a d d i -  

t i o n a l  remedy t h a t  was n o t  p r e v i o u s l y  a v a i l a b l e  t o  p a r e n t s  under  

t h e  1 9 8 1  amendment, t h e  1985  amendment d o e s  c l a r i f y  t h e  r e m e d i e s  

a v a i l a b l e  t o  t h e  p a r e n t .  "The mere change  o f  [ s t a t u t o r y ]  l angu-  

a g e  d o e s  n o t  n e c e s s a r i l y  i n d i c a t e  an  i n t e n t  t o  change  t h e  law f o r  

a t h e  i n t e n t  may be t o  c l a r i f y  what  was d o u b t f u l  and t o  s a f e g a u r d  

a g a i n s t  m i s a p p r e h e n s i o n  a s  t o  t h e  e x i s t i n g  law. S t a t e  Ex R e l .  

S z a b o  Food S e r v i c e  I n c .  v .  D i c k i n s o n ,  286 So.2d 529(S.C.  1 9 7 3 ) .  

The 1985  amendment m e r e l y  c l a r i f i e s  t h e  e x i s t i n g  law a t  t h e  time 

o f  t h e  d e a t h  of  S t e v e n  A l l e n  P a u l .  However, t h e  1985  amendment 

is u s e f u l  i n  d e m o n s t r a t i n g  what  t h e  l e g i s l a t u r e  h a s  i n t e n d e d  

s i n c e  1981 ,  t h a t  p a r e n t s  r e c o v e r  n e t  a c c u m u l a t i o n s  f o r  t h e  d e a t h  

of  t h e i r  a d u l t  c h i l d .  A c l a r i f y i n g  s t a t u t e  c a n  be u t i l i z e d  by  

t h i s  Cour t  t o  c o n s t r u e  i t s  p r e d e c e s s o r  s t a t u t e .  S t a t e  v. L a n i e r ,  

464 So.2d 1192 ,  1 1 9 3 ( F l a .  1 9 8 5 ) .  I n  sum, w h i l e  t h e  1 9 8 1  

amendment d o e s  a l l o w  NANCY C. V I L D I B I L L  a s  t h e  n a t u r a l  mother  o f  

S t e v e n  A l l e n  P a u l  t o  r e c o v e r  n e t  a c c u m u l a t i o n s  of  e s t a t e  f o r  h i s  

w r o n g f u l  d e a t h ,  t h e  1985  amendment s h o u l d  be  u sed  t o  c l a r i f y  a n y  

• d o u b t  i n  f a v o r  of  t h e  A p p e l l e e  and a c t  a s  a  c l e a r  s i g n a l  t h a t  t h e  



e l e g i s l a t u r e  was c l a r i f y i n g  t h e  e x i s t i n g  law. F u r t h e r m o r e ,  assum- 

i n g  a r q u e n d o ,  t h a  t h e  1 9 8 5  amendment creates a new i t e m  of  damag- 

es a v a i l a b l e  t o  s u r v i v o r  u n d e r  t h e  A c t ,  t h e  1 9 8 5  amendment is 

r e m e d i a l  i n  n a t u r e ,  a d d r e s s e d  t o  t h e  m e a s u r e  o f  d a m a g e s  a n d  d o e s  

n o t  c h a n g e  a n y  s u b s t a n t a t i v e  r i g h t  t o  s u e  f o r  w r o n g f u l  d e a t h .  

T h e  1 9 8 5  amendment is r e m e d i a l  a n d  s h o u l d  be r e t r o a c t i v e l y  

a p p l i e d .  Mams v. W r i q h t ,  4 0 8  So .2d  3 9 1 ( F l a .  1 9 8 1 ) .  U S  v.  B l u e  

Sea L i n e ,  5 5 3  F.2d 4 4 5 ( 5 t h  C i r .  1 9 7 7 ) .  

I n  sum, t h i s  C o u r t  is f a c e d  w i t h  two separate i n t e r p r e t a -  

t i o n s  o f  a s t a t u t e .  Appellee's i n t e r p r e t a t i o n  is i l l o g i c a l ,  

u n r e a s o n a b l e  a n d  a b s u r d .  A p p e l l a n t ' s  i n t e r p r e t a t i o n  is l o g i c a l ,  

r e a s o n a b l e  a n d  s u p p o r t e d  b y  l e g i s l a t i v e  i n t e n t .  T h i s  C o u r t  

s h o u l d  a n s w e r  t h e  C e r t i f i e d  Q u e s t i o n  i n  t h e  a f f i r m a t i v e .  

PAUL ANTINORI, J R . ,  ESQUIRE 
A n t i n o r i  & T h u r y ,  P.A. 
6 0 1  E a s t  T w i g g s  S t ree t  
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CERTI F I  CATE OF SERVICE 
I HEREBY CERTIFY t h a t  a t r u e  and  correct  c o ~ v  o f  t h e  f o r e s o -  

i n g  h a s  b e e n  s e r v e d  t h i s  3 0 t h  d a y  o f  ~ e ~ t e m b e r ,  1 9 8 5 ,  up&: 
Gwynne A. Young, E s q u i r e ,  P.O. Box 3 2 3 9 ,  Tampa, FL 33601 ;  J o s e p h  
F. Kinman,  E s q u i r e ,  P.O. Box 3 3 2 4 ,  Tampa, FL 33601;  a n d  D o u g l a s  
W. Abruzzo ,  E s q u i r e ,  S u i t e  8 0 4 ,  215  S o u t h  Monroe S t r e e t ,  
T a l l a h a s s e e ,  FL 32301.  
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