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SUPREME COURT OF FLORIDA 

CLIFFORD BELL, 1 
P e t i t i o n e r ,  1 

1 
v. 1 CASE NO: 67,434 

1 
STATE OF FLORIDA, 

Respondent .  ) 
1 

PRELIMINARY STATEMENT 

C l i f f o r d  B e l l  was t h e  A p p e l l a n t  below and  w i l l  b e  r e f e r r e d  t o  

a s  P e t i t i o n e r  i n  t h i s  b r i e f .  The S t a t e  of F l o r i d a  was t h e  Appellee 

below a n d  w i l l  b e  r e f e r r e d  t o  a s  Respondent .  

STATEMENT OF THE CASE 

On December 1, 1982 P e t i t i o n e r  C l i f f o r d  B e l l  was c h a r g e d ,  a l o n g  

w i t h  one  Gasper F. McBride, w i t h  t r a f f i c k i n g  i n  c o c a i n e  ( R  3 0 4 ) .  

J u r y  t r i a l  was c o n d u c t e d  o n  F e b r u a r y  20-21, 1984  b e f o r e  t h e  Honorab le  

F. Denn i s  A l v a r e z  and  P e t i t i o n e r  was f o u n d  g u i l t y  a s  c h a r g e d  (R 

3 3 4 ) .  A mo t ion  f o r  new t r i a l  was d e n i e d  o n  A p r i l  2 ,  1984 ( R  3 4 2 ) .  

A d j u d i c a t i o n  of  g u i l t  was made a n d  t h e  P e t i t i o n e r  was s e n t e n c e d  

t o  t h r e e  y e a r s  impr i sonmen t  on  J u n e  1 8 ,  1984;  a t h r e e - y e a r  mandatory  

min imum s e n t e n c e  was a p p l i e d  (R 345-348) .  A m o t i o n  f o r  m i t i g a t i o n  

of s e n t e n c e  was f i l e d  o n  J u l y  6 ,  1984 ( R  3 5 0 ) .  



N o t i c e  of Appeal was t i m e l y  f i l e d  (R 3 5 2 ) ;  t h e  P u b l i c  Defender s  

f o r  t h e  Ten th  and  ~ h i r t e e n t h  J u d i c i a l  C i r c u i t s  were a p p o i n t e d  a s  

a p p e l l a t e  c o u n s e l  (R 3 5 7 ) .  

On J u n e  7 ,  1985,  t h e  Second D i s t r i c t  C o u r t  of Appeal f i l e d  a n  

o p i n i o n  a f f i r m i n g  P e t i t i o n e r  s c o n v i c t i o n  and a p p r o v i n g  " a n t i c i p a t o r y  

r e h a b i l i t a t i o n "  of  t h e  S t a t e ' s  own w i t n e s s .  B e l l  v. S t a t e ,  1 0  FLW 

1397 ( F l a .  2d DCA J u n e  7 ,  1 9 8 5 ) .  On mot ion  f o r  r e h e a r i n g ,  t h e  

Second Dis t r ic t  Court of Appeal d e n i e d  r e h e a r i n g  b u t  c e r t i f i e d  a 

d i r e c t  c o n f l i c t  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal d e c i s i o n ,  

P r i c e  v. S t a t e ,  1 0  FLW 1292 ( F l a .  5 t h  DCA May 23 ,  1985) , on t h e  same 

q u e s t i o n  of law. 



STATEMENT OF THE FACTS 

a Detec t ive  Boudreaux of t h e  Tampa P o l i c e  Department undercover 

n a r c o t i c s  d i v i s i o n  t e s t i f i e d  t h a t  on November 3 ,  1982, he and Ea r l  

M i l l s ,  a c o n f i d e n t i a l  informant,  m e t  Gasper McBride t o  buy a t e s t i n g  

sample of coca ine  (R 8-11). When they  met i n  a gas  s t a t i o n  parking 

l o t ,  t h e  w i t n e s s  gave McBride a $100 b i l l  t o  purchase one gram of 

cocaine.  McBride drove t o  a house a t  909 Eas t  128th  Avenue, where 

P e t i t i o n e r  r e s i d e d  a t  t h e  time, and r e tu rned  i n  f i f t e e n  minutes w i th  

a gram packe t  of cocaine.  McBride t o l d  Boudreaux he could g e t  an  

ounce of t h e  coca ine  he  had a sample of f o r  $2,200 (R 12-13) . 
On November 9 ,  1982, Boudreaux and M i l l s  met McBride i n  a pub 

parking l o t ;  when Boudreaux showed McBride some money i n  a bank bag 

McBride went t o  make a c a l l  a t  a pay phone. According t o  Boudreaux, 

McBride t o l d  him he was g e t t i n g  t h e  coca ine  from t h e  manager of t h e  - 

Sly  Fox Lounge (R 14-18) . 
After  McBride made a phone c a l l ,  two s h o r t  t r i p s  and re turned ,  

a whi te  van drove i n t o  t h e  parking l o t .  McBride a l l e g e d l y  i d e n t i f i e d  

t h e  P e t i t i o n e r ,  who was d r i v i n g ,  by say ing  "There i s  my man. That is  

C l i f f ,  and he has  g o t  it now." (R 18-19) . 
McBride spoke wi th  P e t i t i o n e r ,  reached i n s i d e  t h e  van window, 

r e tu rned  t o  t h e  van Boudreaux was d r i v i n g  and handed him a v e l v e t  

whiskey pouch. I n s i d e  t h e  pouch was a p l a s t i c  baggie  con ta in ing  

whi te  powder. Boudreaux s i g n a l l e d  t h e  back-up u n i t s  a s  he  began 

count ing  o u t  money t o  McBride, and t h e r e a f t e r  everyone was a r r e s t e d  

(R 2 2 ) .  



Boudreaux made an  in -cour t  i d e n t i f i c a t i o n  of P e t i t i o n e r  a s  t h e  

d r i v e r  of t h e  wh i t e  van ( R  2 5 ) .  He i d e n t i f i e d  t h e  s t a t e ' s  e x h i b i t  a s  

being i d e n t i c a l  t o  t h e  p l a s t i c  baggie  of coca ine  he took i n t o  custody 

on November 9 ,  1982 ( R  26-30). 

De tec t ive  W.R. D ia l  weighed t h e  c o n t e n t s  of t h e  baggie  on June 

23, 1983, i n  t h e  presence of counsel ;  it conta ined  30.0 grams of 

whi te  powder ( R  63-70). Anthony Ziberna,  a chemical expe r t ,  

t e s t i f i e d  t h a t  t h e  baggie  conta ined  coca ine  and l i d o c a i n e  ( R  81- 

94) .  

Ea r l  D. M i l l s  became a con£ i d e n t i a l  informer f o r  t h e  Tampa 

P o l i c e  Department i n  August of 1982 ( R  95-96) . He s e t  up arrange- 

ments w i t h  Gasper McBride, who he had known f o r  f i v e  or s i x  yea r s ,  

t o  purchase a q u a n t i t y  of coca ine  ( R  97-100). M i l l s  was w i th  D e t e c t i v e  

Boudreaux when McBride took one hundred d o l l a r s ,  went t o  t h e  house on 

1 2 8 t h  Avenue, and d e l i v e r e d  a gram of coca ine  ( R  100-1031 . 
A few days l a t e r  M i l l s  met McBride a t  t h e  S ly  Fox, where he  was 

in t roduced  t o  P e t i t i o n e r .  A t  t h a t  t ime,  McBride a l l e g e d l y  t o l d  

M i l l s  t h a t  Mr. B e l l  was t h e  s u p p l i e r  (R  1 0 4 ) .  I t  was a r ranged  t h a t  

on November 9 ,  1982, an ounce of coca ine  would be purchased f o r  

$2,200 ( R  1 0 6 ) .  

M i l l s  co r robora ted  t h e  v e r s i o n  of t h e  even t s  which occurred 

t h a t  evening t e s t i f i e d  t o  p rev ious ly  by De tec t ive  Boudreaux ( R  

106-1131 . Because of h i s  work a s  a con£ i d e n t i a l  i n £  ormant, M i l l s  

r ece ived  p roba t ion  on robbery charges  a g a i n s t  him ( R  114-1161. 

M i l l s  a l s o  i d e n t i f i e d  t h e  P e t i t i o n e r  a s  t h e  d r i v e r  of t h e  whi te  van 



(R 1161,  and s t a t e d  t h a t  a c c o r d i n g  t o  Gasper ,  t h e  house McBride went 

i n s i d e  b e f o r e  d e l i v e r i n g  t h e  gram of c o c a i n e  was P e t i t i o n e r ' s  house  

(R 118-1191. 

Gasper McBride t e s t i f i e d  t h a t  he  had known t h e  P e t i t i o n e r ,  was a 

f a m i l y  f r i e n d ,  s i n c e  t h e y  were c h i l d r e n .  P e t i t i o n e r ,  a l o n g  wih  h i s  

w i f e  and c h i l d ,  s h a r e d  McBride ' s  a p a r t m e n t  f o r  s e v e r a l  weeks i n  

October ,  1982. McBride was a r r e s t e d  f o r  t r a f f i c k i n g  and d e l i v e r y  of 

c o c a i n e  on November 9 ,  1982 (R 144-1461. 

E a r l  M i l l s ,  a n  o l d  s c h o o l  f r i e n d ,  had spoken w i t h  McBride a b o u t  

t h e  p u r c h a s e  of c o c a i n e  on s e v e r a l  o c c a s i o n s .  While  P e t i t i o n e r  was 

s t a y i n g  w i t h  him, McBride a s k e d  him t o  h e l p  him g e t  some c o c a i n e  (R 

146-1481. 

On November 3 ,  1982,  P e t i t i o n e r  was l i v i n g  a t  909 E a s t  1 2 8 t h  

Avenue (R 1501 . McBride met D e t e c t i v e  Boudreaux and E a r l  M i l l s  a t  

t h e  g a s  s t a t i o n  t h a t  day; Boudreaux gave  him one  hundred d o l l a r s  t o  

p u r c h a s e  a gram of coca ine .  McBride t h e n  d r o v e  h i s  car t o  P e t i t i o n e r ' s  

house, which was one  b l o c k  away from t h e  g a s  s t a t i o n .  H e  gave  

P e t i t i o n e r  t h e  money i n  exchange f o r  t h e  gram, which h e  t h e n  d e l i v e r e d  

t o  Boudreaux a t  t h e  g a s  s t a t i o n  (R 152-1541. 

McBride made a r r a n g e m e n t s  t o  d e l i v e r  a n  ounce of c o c a i n e  f rom 

P e t i t i o n e r  t o  Earl M i l l s .  H e  was t o  make  $200 from t h e  d e a l  by 

s e l l i n g  it t o  M i l l s  f o r  $2,200 and pay ing  P e t i t i o n e r  $2000 (R 157-1581. 

McBride 's  v e r s i o n  of t h e  e v e n t s  of November 9 ,  1982, i n  t h e  Peanu t  

G a l l e r y  p a r k i n g  l o t  was t h e  same as  t h a t  t e s t i f i e d  t o  by t h e  p r e v i o u s  

S t a t e  w i t n e s s e s  (R 162-1661. 



McBride s a i d  t h a t  he was a s k e d  t o  t e l l  t h e  t r u t h  i n  o r d e r  t o  

r e n d e r  s u b s t a n t i a l  a s s i s t a n c e  f o r  t h e  S t a t e .  The c h a r g e s  pending 

a g a i n s t  him were  f o r  t r a f f i c k i n g  and d e l i v e r y  of c o c a i n e ;  h e  had  

p l e d  g u i l t y  and would be  s e n t e n c e d  by t h e  same Cour t  t h a t  coming 

F r i d a y .  H e  e x p e c t e d  t o  r e c e i v e  a worse  s e n t e n c e  i f  he  l i e d ,  b u t  no 

one  had promised  him a l i g h t  s e n t e n c e  o r  p r o b a t i o n  (R 167-1691. 

According t o  McBride, h i s  o r i g i n a l  t r i a l  c o u n s e l  a d v i s e d  him 

c o n c e r n i n g  a sworn s t a t e m e n t  g i v e n  on August 3 ,  1983. A t  t h a t  t ime ,  

t h i s  w i t n e s s  had l i e d  under  o a t h ,  s t a t i n g  t h a t  P e t i t i o n e r  had n o t h i n g  

t o  do  w i t h  t h e  November 9 ,  1982, c o c a i n e  t r a n s a c t i o n .  A d e f e n s e  

o b j e c t i o n  t o  t h e  S t a t e ' s  impeachment of i ts  own w i t n e s s  was d e n i e d  

(R 170-1711. 

McBride 's  p r e v i o u s  s t a t e m e n t  was t h a t  t h e  P e t i t i o n e r  was i n  t h e  

p a r k i n g  l o t  t o  buy h i s  w i f e  a b i r t h d a y  p e s e n t  a f t e r  c o l l e c t i n g  money 

McBride owed him. He had made t h i s  s t a t e m e n t  because  h e  wanted t o  

h e l p  h i s  f r i e n d  C l i f f o r d  a f t e r  c a u s i n g  him t o  be  a r r e s t e d ,  However, 

he  was now s a y i n g  t h a t  P e t i t i o n e r  went t o  t h e  p a r k i n g  l o t  o n l y  t o  

d e l i v e r  an  ounce of c o c a i n e  t o  McBride (R 169-1741 , 

McBride was now t e s t i f y i n g  t o  g i v e  s u b s t a n t i a l  a s s i s t a n c e  i n  

o r d e r  t o  h e l p  h i m s e l f  (R 182-1841 . A t  t h e  S l y  Fox when McBride had 

i n t r o d u c e d  E a r l  M i l l s  t o  P e t i t i o n e r ,  t h e r e  was no d i s c u s s i o n  of 

c o c a i n e  i n  t h e  P e t i t i o n e r ' s  p r e s e n c e  (R 190-1921. 

D e t e c t i v e  J o h n  Cues ta ,  I11 was a member of t h e  s u r v e i l l a n c e  and 

back-up u n i t  on November 9 ,  1982 (R 216-2181, H e  had o b s e r v e d  

Gasper  McBride d r i v i n g  t o  t h e  S l y  Fox twice t o  meet w i t h  an  i n d i v i d u a l  



who was l a t e r  a r r e s t e d .  Thi s  i n d i v i d u a l  had a  beard, mustache, and 

a shoulder- length h a i r ;  a l though D e t e c t i v e  Cuesta was t o l d  l a t e r  t h a t  

t h i s  person was P e t i t i o n e r ,  he d i d  n o t  see t h e  person i n  t h e  courtroom 

a t  t r i a l  (R 219-2211. 



SUMMARY OF THE ARGUMENT 

The practice of "anticipatory rehabilitation" was approved by 

the Second District Court of Appeal in Bell v. State, 10 FLW 1397 

(Fla. 2d DCA June 7, 19851, rehearing denied Case No. 84-1616 (Fla. 

2d DCA July 19, 1985, The Fifth District Court of Appeal in Price 

v, State, 10 FLW 1292 (Fla. 5th DCA May 23, 19851, disapproved the 

practice of "anticipatory rehabilitation," This Court should adopt 

the decision in Price, supra and quash the decision in Bell, supra, - 



ARGUMENT 

WHETHER A PARTY CALLING A WITNESS CAN QUESTION 
THE WITNESS CONCERNING A PRIOR INCONSISTENT 
STATEMENT I N  AN EFFORT TO REHABILITATE THE 
WITNESS PRIOR TO AN ATTEMPT AT IMPEACHMENT? 

On d i r e c t  examination, t h e  Respondent e l i c t e d  tes t imony from 

Gasper McBride concerning a  p r i o r  s ta tement  t h a t  was i n c o n s i s t e n t  

w i th  h i s  s ta tement  a t  t r i a l .  I n  t h a t  p r i o r  s ta tement ,  McBride had 

sworn t h a t  P e t i t i o n e r  was innocent  of t h e  t r a f f i c k i n g  charges ,  t h a t  

he was i n  t h e  parking l o t  t o  c o l l e c t  money McBride owed him ( R  

169-1741.  P e t i t i o n e r ' s  o b j e c t i o n  t o  t h i s  ques t ion ing  was over ru led  

and McBride t e s t i f i e d  t h a t  he had p e r j u r e d  himself  when he denied 

P e t i t i o n e r ' s  compl ic i ty  i n  t h e  cocaine t r a n s a c t i o n  (R  169-1741. 

I n  B e l l  v. S t a t e ,  1 0  FLW 1397 (F la .  2d DCA June 7 ,  1985) , 
r ehea r ing  denied Case No. 84-1616 (F la .  2d DCA J u l y  19 ,  1985) , t h e  

Second D i s t r i c t  Court of Appeal a f f i rmed P e t i t i o n e r ' s  conv ic t ion  

and approved t h e  p r a c t i c e  they termed " a n t i c i p a t o r y  r e h a b i l i t a t i o n . "  

The F i f t h  D i s t r i c t  Court of Appeal i n  P r i c e  v. S t a t e ,  1 0  FLW 1292 

(F la .  5 t h  DCA May 23, 1985) , however, disapproved t h e  p r a c t i c e  of 

" a n t i c i p a t o r y  r e h a b i a l i t a t i o n . "  Appel lant  u rges  t h i s  Court t o  

fol low t h e  deci 's ion of t h e  F i f t h  D i s t r i c t  i n  P r i ce ,  supra.  

I n  P r i ce ,  supra ,  a s  i n  t h e  i n s t a n t  case ,  t h e  w i t n e s s  t e s t i f i e d  

favorab ly  f o r  t h e  S t a t e  a t  t r i a l .  However, over d e f e n d a n t ' s  o b j e c t i o n ,  

t h e  S t a t e  was al lowed t o  q u e s t i o n  t h e  w i t n e s s  concerning a  p r i o r  

i n c o n s i s t e n t  s ta tement .  The S t a t e  argued t h i s  was proper a s  they 



were a n t i c i p a t i n g  t h e  defense  would impeach t h e  w i t n e s s  and t h e r e f o r e ,  

was j u s t  g iv ing  her  an oppor tun i ty  t o  e x p l a i n  t h e  former i n c o n s i s t e n t  

s ta tement .  

I n  r e v e r s i n g  t h e  cause  i n  P r i ce ,  supra ,  t h e  c o u r t  s t a t e d :  

The S t a t e  ' a n t i c i p a t e s n  impeachment of i t s  own 
w i t n e s s  by t h e  defense  a t  t h e  s t a t e ' s  p e r i l  
because t h e  op t ion  i s  always wi th  t h e  defense  
t o  impeach o r  not .  The defense  o f t e n  q u i t e  
reasonably does  no t  impeach a p a r t i c u l a r  
w i tnes s  because t h e  defense  knows t h a t  t h e  
evidence t h a t  t h e  S t a t e  i s  e n t i t l e d  t o  p r e s e n t  
on r e h a b i l i t a t i o n  of i ts  w i t n e s s  w i l l  be much 
more harmful t o  t h e  defense  t han  any b e n e f i t  
de r ived  from an impeachment of t h a t  wi tness .  
I n  a d d i t i o n ,  i n  such c i rcumstances  t h e  S t a t e  
is  always vu lne rab le  t o  t h e  a s s e r t i o n  by t h e  
defense  counsel  t h a t  he was going t o  forego  
impeachment. Furthermore when a  p a r t y  c a l l s  a  
wi tness ,  o b t a i n s  f a v o r a b l e  test imony and t h e n  
under takes  no a n t i c i p a t e  impeachment by i n t r o -  
ducing t h e  w i tnes s '  p r i o r  i n c o n s i s t e n t  s ta tement  
t h e  p a r t y  i s  vu lne rab le  t o  t h e  a s s e r t i o n  t h a t  
it i s  a t t a c k i n g  t h e  c r e d i b i l i t y  of i t s  own 
w i t n e s s  which i s  impermissible.  

Judge Frank, i n  h i s  op in ion  i n  B e l l ,  - supra ,  s t a t e s  t h a t  t h i s  

procedure does  no t  v i o l a t e  Sec t ion  90.608 (1) ( a )  , F l o r i d a  S t a t u t e s ,  

because t h e  Respondent was no t  impeaching McBride bu t  was, i n s t e a d ,  

b o l s t e r i n g  h i s  c r e d i b i l i t y  by d i s c l o s i n g  a  p r i o r  i n c o n s i s t e n t  

s ta tement .  Judge Frank over looks ,  however, t h a t  be£ o r e  M c ~ r i d e '  s 

c r e d i b i l i t y  was b o l s t e r e d ,  it was necessary  f o r  Respondent t o  

impeach him by b r ing ing  t o  t h e  j u r y ' s  a t t e n t i o n  M c ~ r i d e ' s  p r i o r  

i n c o n s i s t e n t  s ta tement .  This  procedure i s  e x a c t l y  t h a t  no t  al lowed 

by Sec t ion  90 -608, F l o r i d a  S t a t u t e s .  1 

1) (1) Arry party, except the party calling the  witness, may attack the 
credibility of a  witness by: 

(a) .  Introducing statements of the witness which are inconsistent 
with h i s  present testimony. (emphasis added) 



I n  Ryan v. S t a t e ,  457, So.2d 1084 (F la .  4 t h  DCA 19841, t h e  

Fourth  Distict  addressed  t h i s  same ques t ion .  A s  P e t i t i o n e r  argues ,  

t h e  Fourth  D i s t r i c t  recognized t h a t  wh i l e  t h e  S t a t e  may no t  have t h e  

s p e c i f i c  i n t e n t i o n  of a t t a c k i n g  t h e  w i tnes s1  c r e d i b i l i t y ,  t h e  

p r o s e c u t o r ' s  ques t ion ing  had t h e  e f f e c t  of impeaching i n  one b r e a t h  

by showing t h e  i n c o n s i s t e n t  s ta tement  and r e h a b i l i t a t i n g  i n  t h e  

nex t  b r e a t h  by a l lowing t h e  w i t n e s s  t o  e x p l a i n  why he l i e d .  A s  t h e  

c o u r t  s t a t e d  i n  Ryan, supra  a t  1092: 

Not only  does  t h i s  scramble t h e  o r d e r l y  
procedure  l a i d  o u t  by t h e  F l o r i d a  Rules  of 
Evidence, bu t  it robs  t h e  defense  counsel  of an 
important  s t r a t e g i c  t o o l  used i n  c ross -  
examination, t h a t  of impeachment of a  w i t n e s s  
through t h e  use  of p r i o r  i n c o n s i s t e n t  s t a t e -  
ments. ( C i t e s  omi t ted)  

By impeaching McBride, t h e  Respondent pre-empted t h e  defense  

peroga t ive .  Impeachment evidence i s  no t  p rope r ly  in t roduced  dur ing  

t h e  S t a t e ' s  case- in-chief .  Giddens v. S t a t e ,  404 So.2d 163 (F l a .  

2d DCA 1981) .  I n  a d d i t i o n ,  it i s  t h e  defendant ,  r a t h e r  t han  t h e  

S t a t e ,  t h a t  must be a f fo rded  wide l a t i t u d e  i n  demonstra t ing t h e  

b i a s  o r  p o s s i b l e  mot ives  of a  w i t n e s s  e s p e c i a l l y  dur ing  c ross -  

examination of a  S t a t e  w i t n e s s  regard ing  pending charges  o r  m a t t e r s  

a r i s i n g  o u t  of t h e  same i n c i d e n t  f o r  which t h e  accused is  on t r i a l .  

B l a i r  v. S t a t e ,  371 So.2d 224 (F l a .  1979) .  

P e t i t i o n e r  submits  t h e  a p p r o p r i a t e  reasoning f o r  impeachment 

i s  s e t  f o r t h  i n  Erp v. C a r r o l l ,  438 So.2d 31, 37 (F la .  5 t h  DCA 1983):  

The purpose of impeachment is  t o  a t t a c k  t h e  
c r e d i b i l i t y  of a  w i t n e s s  s o  t h a t  t h e  t r i e r  of 
f a c t  w i l l  accord h i s  tes t imony less weight 



t han  otherwise .  Accordingly, t h e r e  i s  a  good 
reasons  f o r  a  p a r t y  t o  impeach a  w i t n e s s  
g iv ing  tes t imony harmful o r  adverse  t o  t h a t  
p a r t y  bu t  t h e r e  i s  no proper purpose of 
impeachment i n  o rder  t o  a t t a c k  a w i t n e s s  t h a t  
has  no t  g iven tes t imony p r e j u d i c i a l  t o  t h e  
person seeking t o  impeach t h e  wi tness ,  and 
t h i s  is  t r u e  wi thout  regard  t o  who c a l l e d  t h e  
w i tnes s  o r  t h e  adverse  w i tnes s '  s t a t u s .  

For t h e  foregoing  reasons  and a u t h o r i t i e s  c i t e d ,  P e t i t i o n e r  

submits  t h e  Second D i s t r i c t  Court of Appeal ' s  d e c i s i o n  i n  - B e l l ,  

supra ,  is  i n c o r r e c t l y  decided and urges  t h i s  Court t o  adopt t h e  

F i f t h  D i s t r i c t '  s reasonng i n  P r i ce ,  supra.  



CONCLUSION 

For t h e  foregoing  reasons  and a u t h o r i t i e s  c i t e d ,  P e t i t i o n e r  

r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable Court t o  quash t h e  d e c i s i o n  of 

t h e  Second D i s t r i c t  Court  of Appeal a f f i r m i n g  P e t i t i o n e r ' s  judgment 

and sen tence  and remand wi th  d i r e c t i o n s  t o  g r a n t  P e t i t i o n e r  a  new 

t r i a l .  
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