


that: “an action upon a judgment or decree of a court

of record in this state' shall commence within twenty years

of said judgment or decree, while Section 95.11(2)(a) provided
that '"'an action on a judgment or decree of ... any court

of the United States'" shall commence within five years

of said judgment or decree. The Court stated that both
statutory provisions appeared to govern the instant situation
but noted the apparent conflict. In this situation, the

Court noted the phrase '"of a court of the United States"

is more specific than '"of a court of record in this state'.
The former clearly limited its scope to courts of the United
States, while the latter could include both federal and

state courts, as long as they are in Florida. The First
District Court of Appeal concluded that Section 95.11(2) (a)
operated as an exception to, or a qualification of, the

more general terms of Section 95.11(1) following the precedent

of Adams v. Culver, supra, and other cases.

The Court also noted this result was additionally
supported by the corollary principle 'that the last expression
of legislative will is the law, and, therefore, that the

last in point of time or order of arrangement prevails.

This rule is applicable where the conflicting provisions
appear in different statutes . . ., or in different provisions

of the same statute (citations omitted)'. Id. at 596 (E.S.
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by Court). Hence, this Court concluded that the more specific
statute, Section 95.11(2)(a), governed the facts of the

case. See also, Florida Dept. of HRS v. Gross, 421 So.2d

44, 45 (Fla. 3d DCA 1982).

Section 120.60(2), Fla. Stat., sets forth principles
of general application prescribing sanctions to be applied
when license applications are not acted on within the prescribed
time periods set forth in the statute. The particular
language of Section 120.60(2), Fla. Stat., at issue here
was enacted by the Legislature in 1976. Conversely, in
1977, the Legislature, in amending Section 381.494, Fla.
Stat., specifically provided procedures and time limitation
with regard to review and approval of CON applications
and specifically provided that if HRS failed to render
a determination within the time period set forth, "it shall
be deemed that the application for a CON is denied.” Chapter
77-400, Laws of Florida.

In 1980, the Legislature deleted this language
from Section 381.494, Fla. Stat., and provided specific
procedures which an applicant may employ in the event HRS
fails to render a determination within the time period
set forth in the statute. In particular, the Legislature
has said that ''the applicant may, within 30 days of the

day the department should have rendered a determination,
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take appropriate legal action, including relief pursuant

to the Administrative Procedure Act, to force the department

to render a determination."” Chapter 80-187, Laws of Florida,

s.4 and 381.494(8)(c), Fla. Stat. (1983).

Section 381.494(8)(c), F.S. (1983), is a more
specific statute governing a particular subject, i.e.,
CON review procedures and sanctions, and is controlling
over Section 120.60(2), Fla. Stat. (1983), which is a statutory
provision covering a similar but different subject, i.e.
licensing, in more general terms. In addition, Section
381.494(8)(c), Fla. Stat. (1983), is the latest expression
of legislative will as between conflicting provisions and
should prevail in this case.

American Healthcorp claims that applying Section
120.60(2) Fla. Stat. to its application for a CON does
not deprive Section 381.494(8)(c) from its ''valid field

of operation', the test cited in State v. Dunman, 427 So.2d

166 (Fla. 1983).
But Dunman specifically states that:

an intent to repeal prior
statutes or portions thereof

may be made apparent when

there is positive and irreconcil-
able repugnancy between the
provisions of a later enactment
and those of prior existing
statutes. Dunman at p. 168.
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Repugnancy and irreconcilability exist among
these two statutes if applied as American Healthcorp contends
they must be applied. Sections 381.493-499, Fla. Stat.,
prescribe a uniform method of processing applications by
health care institutions desiring to expand health care
facilities in a local community. The Act is carefully
planned to promote the coordination of capital expenditure
for health care facilities. The Act contemplates that

every consideration be given to the elimination of unnecessary

duplication of health services and the provision of health

services which are not currently available or which are
insufficiently provided within the community. (Section
381.493(2), Fla. Stat. The Act provides for a consistent
and coordinated review process which allows the providers,
consumers and public agencies to assist in achieving its
goals.

If the provisions of 120.60(2) are applied to
the grant of a CON by default, it will nullify the entire
regulatory field of operation of Chapter 381 and will result
in irreparable injury to the public. To allow an applicant
to circumvent this highly regulated process is repugnant
to the legislative intent expressed in Section 381.493(2),
Fla. Stat. These two provisions cannot be reconciled. Section

381.494(8)(c), Fla. Stat., will be deprived of its valid
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field of operation if Section 120.60(2), Fla. Stat., is
applied in the manner urged by American Healthcorp.

Petitioner also relies heavily on World Bank

v. Lewis, 406 So.2d 541 (Fla. lst DCA 1981). 1In this case
the First District Court of Appeal granted the application
for a bank charter to the applicant when the comptroller
failed to act on the bank charter within the prescribed
period of time.

Unlike the case now before this Court, the default
permit was issued pursuant to the express statutory provision
in Section 120.60(4)(c), Fla. Stat. This provision relates
to applications for a new bank and provides that:

.an application for such a
license . . .not approved or denied within
the 180 day period or within 30 days
after conclusion of a public hearing
on the application, whichever is latest,
shall be deemed approved subject to
the satisfactory completion of conditions
required by statute as a prerequisite
to license and approval of insurance
of accounts for a new bank, a new savings
and loan association or a new credit
union by the appropriate insurer. (Section
120.60(4)(c), Fla. Stat.)

In World Bank and the related appeal, World Bank

v. Lewis, 425 So.2d 77 (Fla. 1lst DCA 1982), the express
statutory provision cited above was unquestionably controlling.
In the present proceeding Section 381.494(8)(c) is controlling

and provides adequate remedy to American Healthcorp to
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contest the delay imposed by the DHRS moratorium. Balsam,
supra.

Relying on the World Bank cases, supra, American

Healthcorp argues that it has a legal right to a certificate
of need and that this right has vested. American Healthcorp
then proceeds to argue that HRS no longer has discretion
to approve or disapprove the CON and that HRS' duty is
merely a ministerial duty to issue the CON by default.
American Healthcorp's argument is predicated upon its erroneous
conclusion that despite all decisions to the contrary,
Section 120.60(2), Fla. Stat., controls the issuance of
its CON. The only clear legal right available to American
Healthcorp was to force HRS to render a decision to approve
or disapprove its application.

Furthermore, because the decision to grant a
CON to American Healthcorp by default was pending on appeal
to the First District Court of Appeal, at the time of the
1984 amendment to Section 381.494(8)(c¢), Fla. Stat., this
procedural amendment applies to the present proceeding

Rothermal v. Florida Parole-and Probation-Commission, 441

So.2d 663 (Fla. 1st DCA 1983).
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D. Application of Seetion-120.60(2), Fla. Stat.,

(1983) to require an award of -a certificate of need by

default conflicts with federal law:

Section 381.494(8)(a), F.S. (1983), provides
in part as follows:

The department is designated as the
single state agency to issue, revoke,

or deny CON to issue, revoke or deny
exemptions from Certificate-of-Need
review in accordance with the district
plans and present and future federal

and -state statutes. (Emphasis Supplied)

See Farmworkers' Rights Organizatien;-Inc. v. Dept. of

Health and Rehabilitative Services, 430 So.2d 1, 3 (Fla.

lst DCA 1983) and Page v.-Capital-Medical Center, Inc.;

371 So.2d 1087, 1089 (Fla. 1lst DCA 1979). Moreover Section
381.494(6)(c), Fla. Stat. (1983), requires HRS to review
CON applications against various plans 'adopted pursuant

to Title XV of the Health Services Act. . ."

In 1979, Congress amended the federal public
health statutes to impose the following requirement for
proceedings under state CON programs, see P.L. 96-79, §116,
codified as 42 USC §300n-1(12)(c)(ii):

If the state agency fails to approve

or disapprove an application within

the applicable period (established for
the program), the applicant may; within
a reasonable period of -time following
expiration of -such period; -bring- an-
action in the-appropriate state court

to require-the state agency-to-approve
or disapprove: the-application. (Emphasis
Supplied)
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To implement the new amendments by P.L. 96-79,
including the referenced provision, 42 CFR Part 123, Subpart
E (certificate of need reviews) was promulgated in 1980.

The new 42 CFR §123.410(17) required the State to adopt
and use the above procedure in CON reviews and specifically
clarified the provision's intent as follows:

(17) Failure-tc-act-on-application
within-the-required -time. Provision that
if the State agency fails to approve or
disapprove an application for certificate
of need or an exemption . . .within the
applicable period, the applicant may,
within a reasoanble period, bring an
action in the appropriate state court

to require the state agency to approve

or disapprove the application. A-certi-
ficate of need-or-an-exemption-may -not-
be-issued or denied -solely because the
state agency failed to-reach a decision.
(Emphasis Supplied)

In short, Federal regulations require that the
lack of action on the part of the State agency in review
of certificate of need applications be remedied through
a procedure which forces action, but does not require either
the granting or denial of the certificate.

In addition, Congress, by enacting the National
Health Planning and Development Act, clearly intended states
to follow federal policy in the field of health planning.
National Health Planning and Resources Development Act
of 1974, § 62 U.S.C.A. §§3330, et seq., 300 K-1, 3001-2,

300m-2. Park East Corporation -v. Califano, 435 F.Supp.

46 (D.C.N.Y., 1977). The Act establishes these goals:
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(3) restraining increases in the cost of . . . health
services, (4) preventing unnecessary duplication of health
resources and (5) ''preserving and improving competition
in the health service area." 42 U.S.C. § 3001-2(Ca) (1976
ed. Supp. III).

To accomplish these goals, the Act requires the
Secretary of Health and Human Services to issue guidelines
concerning the appropriate supply, distribution, and organization
of health services. These guidelines are issued as regulations
under the Federal Administrative Procedures Act and are
published in the Federal Register. § 300k-1; see 42 CFR
§ 121.1 et seq. (1980). On the state level, the Act requires
a participating state to have a designated health planning
and development agency (''State Agency') whose duties are
to "[c]onduct the health planning activities of the State
and to "administer a state certificate of need program
which applies to the obligation of capital expenditures
within the State and the offering within the State of new
institutional health services and the acquisition of major
medical equipment.'” 42 U.S.C.A. §§ 300m, 300m-2 (as amended).
The program is intended to reduce unnecessary duplication
in health care facilities and thereby, it is hoped, reduce

the cost of health care to consumers. Greater St. Louis

Health Systems Agency v. Teasdale, 506 F. Supp. 26, 28

(u.s.n.Cc., E.D., Mo., 1980).
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Accordingly, the Florida legislature in the recent
CON legislation stated that the department is ''to issue,
revoke or deny certificates of need . . . in accordance
with . . . present and future federal . . . statutes."
Section 381.494(8)(a), Fla. Stat. The federal statute,
in turn, requires the state 'to issue or not to issue a
certificate of need . . . based solely on the review of
the State Agency conducted in accordance with procedures
and criteria it has adopted in accordance with [the Act].
§ 42 U.S.C. 300n-1(b)(12)(B).

It is therefore clear that the Florida and federal
statutes, when read in concert, require the State Agency
to review CON applications in accordance with the regulations
published under the Act and contained in the National Guidelines
for Health Planning. In fact, the First District Court
of Appeal has expressly held that the Florida certificate
of need program must conform to the federal legislation

and regulations or be invalidated. Farmworkers Rights

Organization, Inc. v. State Department of Health & Rehabilitative

Services, supra.

Based upon the foregoing, and consistent with
Section 381.494(8)(a), F.S. (1983), INDIAN RIVER submits
that it is improper as a matter of federal law for FLORIDA
AMERICAN HEALTHCORP, or any health care provider, to obtain

a CON by default.
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CONGLUSION

Based upon the foregoing argument, Indian River
respectfully requestS~this Court to conclude that the issuance
of a certificate of need by default, pursuant to Section
120.60(2), Fla. Stat., is an improper remedy in this proceeding
and to enter an Order affirming the decision of the First
District Court of Appeal.

Respectfully submitted,
OERTEL & HOFFMAN, P.A.
2700 Blair Stone Road
Suite C

Tallahassee, Florida 32301
(904) 877-0099
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing
HAND DELIVERY
Brief has been furnished by H+—S5+—Mseit, this 23 day of
September, 1985, to M. STEPHEN TURNER, 300 East Park Avenue,
Post Office Box 11300, Tallahassee, Florida 32302; MICHAEL
J. CHERNIGA, 101 East College Avenue, Post Office Drawer
1838, Tallahassee, Florida 32302 and JAMES C. HAUSER,

P. 0. Box 1876, Tallahassee, Florida 32302-1876.

KEANETH F. HOFFMAN 'Z)%/

-31-




