
application remains pending even though not timely acted 

upon, and the applicant can either wait for a delayed 

decision or force a determination through appropriate legal 

action. 

Still further, this construction is supported by the 

need to conform to federally mandated requirements in the 

certificate of need program. The states are mandated to set 

up certificate of need laws to control health care costs by 

preventing overbuilding that floods the market and causes 

facilities to increase their charges to maintain a profit. 

HRS is required to follow federal laws, rules, regulations, 

and policies in the administration of the CON program. Page 

v. Capital Medical Center, 371 So.2d 1087, 1979 (Fla. 1st 

DCA 1979). In fact, if HRS' implementing rule were not 

consistent with these federal regulations, including the 

presently effective 42 C.F.R. §123.410(17) prohibiting 

issuance of a default CON, the State rule would probably be 

found an invalid exercise of delegated legislative 

authority. Farmworker Rights Organization, Inc. v. State 

Dept. of HRS, 430 So.2d 1 (Fla. 1st DCA 1983). 

This interpretation of the statute is further 

buttressed by the 1984 Florida Legislature's addition of the 

following sentence to Section 38l.494(8)(c): 

When making a determination on an 
application for a cettificate of need, 
the department is specifically exempt 
from the time limitations provided by 
s.120.60(2). 

Ch. 84-35, Laws of Fla. 
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When an amendment is passed and its intent is not to 

change, but to clarify, the previous statute, "the matter in 

the amendatory act may be looked to in order to determine 

what rights existed under the original acts." 1A 

Sutherland, Statutory Construction §22.30(1972). As has 

been argued in both Issues I and II of this brief, this 1984 

amendment removes any doubt that the Legislature intended 

Section 381.494(8)(c) to provide the exclusive remedy for 

untimely action on a CON application. 

American Hea1thcorp responds by contending that an 

amendment must substantively change the law; therefore, the 

1982 statute could not mean what the amended statute means. 

This contention is patently wrong: 

The mere change of language does not 
necessarily indicate an intent to change 
the law, for the intent may be to 
clarify what was doubtful and to 
safeguard against misapprehension as to 
existing law. The language of the 
amendment in 1971 was intended to make 
the statute correspond to what had 
previously been supposed or assumed to 
be the law. The circumstances here are 
such that the Legislature merely 
intended to clarify its original 
intention rather than to change the law. 

State Ex ReI Szabo Food Services, Inc. v. Dickinson, 286 

So.2d 529, 531 (Fla. 1973); Accord Florida Patients 

Compensation Fund v. Mercy Hospital, 419 So.2d 348, 350-351 

(Fla. 3rd DCA 1982). Given the legislative history of 

Section 381.494(8)(c), one can hardly conclude that the 

Florida Legislature intended anything more than to clarify 

the intent of the 1982 statute in light of the erroneous 
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construction by the circuit court in this very case. See 

Ivey v. Chicago Ins. Co., 410 So.2d 494, 497 (Fla. 1982) 

(lilt is proper to consider . . . acts passed at prior or 

subsequent sessions, even those which have been repealed.") 

American Healthcorp contends that documentation 

concerning the 1984 amendment [i.e., a Senate staff analysis 

and the staff analysis of Committee on Health and 

Rehabilitative Services] make no mention of an intent to 

clarify the meaning of Section 381.494(8)(c). [Petitioner's 

Brief, p.17] That is true, but neither does that 

documentation suggest in the slightest that the Legislature 

intended a major change by so amending the statute. It is, 

at best, neutral on the subject. Staff comment is not an 

exclusive means to discern the intent of an amendment to 

clarify or reaffirm original legislative intent. Timing and 

circumstances surrounding the amendment may be considered. 

See Florida Patients Compo Fd. V. Mercy Hosp., supra, 419 

So.2d at 350-51 <amendment provided persuasive evidence of 

original legislative intent applicable to original statute; 

changing law may be to clarify what was doubtful or to 

safeguard against misapprehension as to existing law or to 

make statute correspond to what had previously been supposed 

or assumed was the law). 

American Healthcorp notes that three other states have 

certificate of need laws containing provisions requiring the 

automatic approval of CON applications in the event a timely 

decision is not made, whereas six other states have 

-29­



provisions which call for the automatic denial of a 

certificate of need application if a decision is not so 

rendered in a timely manner. These other statutes are not 

even phrased similarly to §381.494(8)(c) as even a cursory 

review of those statutes will reveal. [Petitioner's Brief, 

p. 15]. What this observation is suppose to signify escapes 

HRS. At best, it suggests that a few states have not yet 

chosen to comply with applicable federal law and regulation 

and currently approach the issue on either side of Florida's 

middle ground for CONs which is consistent with the 

implementing federal rule, 42 C.F.R. §123.410 (17): 

[T]he applicant may, within a reasonable 
period, bring an action in the 
appropriate state court to require the 
state agency to approve or disapprove 
the application. A certificate of need 
or an exemption may not be issued or 
denied soleI because the state a enc 
as ai e to reac a ecision. (e.s.) 

Finally, HRS would note American Healthcorp's reliance 

below upon Samson v. Bureau of Community Medical Facilities 

Planning, 363 So.2d 412 (Fla. 1st DCA 1978) and Provential 

House, Inc. v. Department of Health and Rehabilitative 

Services, 3 F.A.L.R. 752-A. Lest the former come back to 

haunt HRS in American Healthcorp's Reply Brief, HRS will 

simply note that it was based upon the CON statute in 

effect at that time which deemed the application granted if 

not timely processed. The Samson case even notes that the 

Legislature had already changed the statute to deem such 

application denied. 363 So.2d at 415. 
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Provential House, Inc. v. HRS, supra, is equally 

inapplicable to this cause, for it referred only to a 

situation where the agency fails to act on a hearing 

officer's recommended order after an application has been 

reviewed and a Section 120.57(1) hearing held on the merits. 

In such event, the recommended order, in which all 

substantially affected parties have participated, would 

become final agency action. This has no relevance to 

Section 38l.494(8)(c), which applies when HRS does not 

timely act to render an initial determination on a CON 

application. The applicant cannot walk away with a CON by 

default, never having to demonstrate its entitlement on the 

merits. 

Reference to the plain and unequivocal wording of 

Section 381.494(8)(c)(Supp. 1982), well-established rules of 

statutory construction, as well as the incontrovertible 

legislative history of that statute clearly reveals that the 

opinion of the First District on this issue was 

well-reasoned and should be affirmed. 
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ISSUE IV 

MANDAMUS WAS AN INAPPROPRIATE REMEDY 
FOR HRS'S ALLEGED INACTION ON 
AMERICAN HEALTHCORP'S CON APPLICATION. 

If American Healthcorp's arguments in opposition to 

Issues I, II or III above fail, its arguments to justify a 

writ of mandamus must also necessarily fail. Its argument 

in support of a writ of mandamus also fails, however, 

because American Healthcorp failed to exhaust its available 

and adequate administrative remedies. To understand this 

issue one must first examine the factual context in which 

the dispute arose. 

HRS announced a batching-cycle moratorium on February 

11, 1983. This moratorium applied uniformly across the 

board to all applications for new hospitals or additional 

hospital beds. However, on March 4, 1983, American 

Healthcorp attempted to submit its CON application for 

consideration as if the moratorium had not been declared. 

On March 7, HRS's application review supervisor wrote 

American Healthcorp and informed it that an application 

could not be considered in the March 15, 1983, batching 

cycle because of the moratorium, and then again on March 18, 

1983, he wrote that the discovered application was being 

returned because of the moratorium. 

Not to be deterred, American Healthcorp then returned 

the application and left it at HRS and refused to accept it 

back, knowing full well that HRS did not intend to review or 

process it until the next review cycle after the moratorium 
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was lifted. It never attempted to compel HRS, by 

administrative complaint or otherwise, to accept and review 

its application. It never asked for an administrative 

hearing, as was its right. Instead, it simply waited until 

the 45 day statutory review period expired from the date of 

the first attempted filing and then asked the circuit court 

to compel approval of the CON. l 

While mandamus is a legal remedy, State ex reI. 

Buckwalter v. Lakeland, 112 Fla. 200, 150 So. 508 (1933), it 

is governed by equitable principles and generally does not 

lie where another course of action is available. See, ~ 

Leatherman v. Schwab, 98 Fla. 885, 124 So. 459 (1929). More 

particularly, an application for mandamus will generally not 

be entertained until the parties seeking the writ have 

exhausted their available administrative remedies. Bryant 

v. State Board of Medical Examiners, 292 So.2d 36 (Fla. 1st 

DCA 1974). 

Here, there was such an available administrative 

remedy, for Florida Administrative Code Rule 10-2.44 

provides that "[a]ny applicant/recipient dissatisfied with 

lOn June 14 American Hea1thcorp resubmitted an 
identical application to HRS for processing in the 
subsequent June 15 cycle, and this application was accepted 
for filing. [R:122]. The filing fee check from the 
original application was endorsed and cashed on June 15, 
1983 [R:127], obviously in conjunction with acceptance of 
the refiled application. [R:122]. After consideration by 
HRS, the resubmitted application was denied. [R:94]. 
Notice of the denial was published in the Florida 
Administrative Weekly on November 1, 1983. [R:84]. 
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the Department's action or failure to act has a right to 

request a hearing. He/she may do so when it is believed 

that: ... (1) opportunity to make the application has been 

denied." 

Hence, if American Healthcorp believed that the 

Department should have accepted its application for review, 

it could have and should have invoked this remedy within 30 

days of the HRS' refusal to accept the application because 

of the one-cycle moratorium; otherwise, the agency decision 

must be upheld. Having failed to insist upon this clear 

right, American Healthcorp cannot equitably be heard to lie 

and wait and ambush the agency which clearly believed that 

the application should not be accepted for an earlier review 

cycle. See State, Department of Health and Rehabilitative 

Services v. Hartsfield, 399 So.2d 1019, 1020 (Fla. 1981). 

American Healthcorp, however, argues that it need not 

exhaust any administrative remedies because, in this case at 

least, such efforts would be futile or useless. 

[Petitioner's Brief, p. 25] HRS does concede that such 

grounds are applicable where the available administrative 

remedies are too little or too late. See, e.g., School 

Board of Leon County v. Mitchell, 346 So.2d 562 (Fla. 1st 

DCA 1977). That same decision recognized, however, that 

while the passage of the Administrative Procedure Act did 

not mean "that the power of circuit court's has been 

lessened, nor that their historic writs have been 

surrendered," still, "the occasions for their intervention 
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have been lessened." Id. Therefore, while the circuit 

court continues to have the power to act as a court of 

equity, which would include issuing writs of mandamus, this 

general power "continues subject to judicial restrictions 

upon its use which require prior resort to and exhaustion of 

administrative remedies when they are available and 

adequate." State ex reI. Department of General Services v. 

Willis, 344 So.2d 580, 589 (Fla. 1st DCA 1977). Thus, a 

circuit court should not "employ an extraordinary remedy to 

assist a litigant who is foregone an ordinary one which 

would have served adequately." Id. at 592-93. 

In Willis, the First District set forth certain 

criteria which, if met, would invoke the jurisdiction of the 

circuit court in such cases: 

--The complaint must demonstrate 
some compelling reason why the 
Administrative Procedure Act does not 
avail the complainants in their 
grievance against the agency; 

--The complaint must allege a lack 
of general authority in the agency and 
if it is shown, that the act has no 
remedy for it; 

--Illegal conduct by the agency 
must be shown and, if it is shown, that 
the Act cannot remedy the illegalities; 

--Agency ignorance of the law, the 
facts, or the public good must be shown 
and, if of that is the case, that the 
Act provides no remedy for it; and 

--A claim must be made that the 
agency ignores or refuses to recognize 
related or substantial interest or 
refuses to afford a hearing or otherwise 
refuses to recognize that the 
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complainant's grievance is cognizable 
administratively. 

344 So.2d at 591. 

None of the listed criteria have been met in this case. 

The complaint does not allege that HRS has failed to afford 

an administrative hearing pursuant to Section 120.57(1). In 

fact, HRS' own Rule 10-2.44 specifically guaranteed to 

American Healthcorp a hearing if it contested HRS's refusal 

to accept and process the permit application. 

Further, the "proper way" for American Healthcorp to 

obtain a determination on any claimed entitlement, where no 

compelling circumstances exist, is "simplicity itself": ask 

the agency for a hearing, Willis, 344 So.2d at 592, not a 

circuit court for a writ of mandamus. 

As to American Healthcorp's insinuations that HRS 

cannot be expected to render a fair final order, it should 

suffice to note that the Administrative Procedure Act 

affords an eminently suitable remedy: an appeal from a 

Section 120.57(1) or (2) order pursuant to Section 

120.68(1), Fla. Stat. (Supp. 1984). Further, should the 

reviewing court find "that the agency action which 

precipitated the appeal was a gross abuse of the agency's 

discretion," it could in its discretion award reasonable 

attorney's fees and costs to American Healthcorp. 

§120.57(1)(b)9, Fla. Stat. (Supp. 1984). The reviewing 

court is also empowered to order such other "ancillary 

relief as the court finds necessary to redress the effects 

of an official action wrongfully taken or withheld." 
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§120.68(13)(a)(2), Fla. Stat. (Supp. 1984). Thus, the 

Administrative Procedure Act contains numerous, meaningful, 

and available administrative remedies by which American 

Healthcorp could pursue its claims of entitlement. 2 

Finally, it should not go unobserved that where 

applications for a CON are "mutually exclusive," HRS is 

required to conduct a comparative hearing at which the 

competing applications are considered simultaneously. 

Bio-Medical Applications of Ocala, Inc. v. Office of 

Community Medical Facilities, 374 So.2d 88 (Fla. 1st DCA 

1979); Bio-medical Applications of Clearwater v. Department 

of Health and Rehabilitative Services, 370 So.2d 19 (Fla. 

2nd DCA 1979); also see §381.494(5), Fla. Stat. (1983); Fla. 

Admin. Code Rule 10-5.08(1). As the briefs of amici curiae 

demonstrate, competing providers or applicants for the same 

services in the same service district object to this CON. 

To grant to American Hea1thcorp a CON by default would 

unmistakably deny to these providers the right to have their 

2In fact, that such remedies are available, adequate 
and meaningful is amply demonstrated by one of the cases 
upon which American Healthcorp relies in contending that it 
is entitled to a default permit under Section 120.60(2). 
World Bank v. Lewis, 406 So.2d 541 (Fla. 1st DCA 1981), 
after remand, 425 So.2d 77 (Fla. 1st DCA 1982), itself 
involved an administrative appeal pursuant to Section 120.68 
from an agency determination that an applicant for a bank 
license was not entitled to a default permit. Thus, 
American Healthcor 's contention that there is no meanin ful 
a ministrative reme is e ie t ever case it cites as 
primary support 
default permit! 

or its argument or entit ement to a 
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applications comparatively reviewed with that of American 

Healthcorp or to contest the need for the proposed facility, 

regardless of HRS' position. It would be fundamentally 

unfair, not only to the public but also to other 

substantially affected parties, if HRS could effectively 

grant a CON and avoid any challenge to its decision simply 

by failing to timely act on the application. See 

Bio-Medical Services of Clearwater v. DHRS, supra. 

Accordingly, the District Court's decision should also 

be affirmed because American Healthcorp failed to exhaust 

available and meaningful administrative remedies to correct 

HRS' decision not to accept and process its CON application 

due to the existence of a moratorium or to correct any other 

perceived wrong. 
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REQUEST FOR RELIEF 

HRS hereby requests this Court to discharge the 

petition for review or to affirm the well-reasoned decision 

of the First District. 

* * * 
I HEREBY CERTIFY that a copy of the foregoing has been 

furnished to MICHAEL J. CHERNIGA, Esquire, and FRED W. 
BAGGETT, Esquire, Roberts, Baggett, Laface, & Richard, Post 
Office Drawer 1838, Tallahassee, Florida 32302; PAUL H. 
AMUNDSEN, Esquire, Peeples, Earl, Reynolds & Blank, 3636 One 
Biscayne Tower, 2 South Biscayne Boulevard, Miami, Florida 
33131; WILLIAM B. WILEY, Esquire, McFarlain, Bobo, 
Sternstein, Wiley & Cassedy, P.A., Post Office Box 2174, 
Tallahassee, Florida 32316; BYRON B. MATHEWS, JR., Esquire, 
McDermott, Will 7 Emery, 700 Brickell Avenue, Miami, Florida 
33131; and JAMES C. HAUSER, Esquire, Messer, Rhodes & 
Vickers, Post Office Box 1876, Tallahassee, Florida 32302; 
by U. S. Hail this ~ day of September, 1985. 

Respectfully submitted, 

CULPEPPER, PELHAM, TURNER & 
MANN 

AND 
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