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Section 381.494(8)(c) provides applicants a choice of legal action. The Legislature
did not limit the legal action to administrative remedies. Given the ministerial nature of
the duty involved after HRS' failure to render a timely decision, mandamus was an
appropriate avenue to compel issuance of the Certificate of Need. Section 381.494(8)(c)
reserves such a remedy, "in lieu" of exclusive relief under the Administrative Procedure
Act. See, §120.73, Fla. Stat. (1981); Willis at 588.

Therefore, by Legislative declaration, Healthcorp was not required to exhaust any
alleged administrative remedies, assuming arguendo that such adequate remedies existed
for the type of action and issues involved. As a matter of agency interpretation of law,
HRS considers its refusal to issue a Certificate of Need to Healthcorp to be an
irrevocable decision. It is evident from the pleadings that pursuing alleged
administrative remedies would have been futile and would only serve to forestall
Healthcorp's immediate need and right to judicial review and relief. [R 12-29; 68-71; 72-
76].

The HRS Answer reveals that Healthcorp properly filed its application and that
the proper statutory review period (after the beginning of the applicable batch review
cycle) expired without agency action. Healtheorp should not be required to undergo the
additional time and expense of administrative review by the same agency which has
already expressly refused to recognize that it has a ministerial duty under the law to
issue the Certificate of Need.

After its refusal to issue a Certificate of Need to Healtheorp by default, the only
means provided by HRS for Healthcorp to protect its right to a decision was to file
another application into the review cycle triggered by a June 15, 1983, deadline filing
date. . The filing of this second application was the only administrative "remedy"
expressly offered by HRS in response to Healthcorp's demand for the Certificate. In
order to fully protect its rights, Healthcorp did file a second application but expressly

notified HRS that Healthcorp was not waiving and was specifically reserving its claim in
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this mandamus action. [R 77-78]. By agency action, Healthcorp was forced to accept
the further expense, injury, and delay of having to enter a second application into a
second review cycle and to do everything necessary to protect its status in that eycle.
HRS' failure to render a decision on Healthcorp's first application, HRS' failure to issue a
Certificate of Need by default to Healthcorp, and the resulting "remedy" whereby
Healtheorp was required to file a second application, constituted conduet that is outside
the scope of delegated legislative authority, illegal and unconstitutional.

This proceeding below involved the type of dispute in which the administrative
remedies found in Chapter 120, Florida Statutes, were not, as a matter of law and fact,
as equally convenient, beneficial, effectual, timely, or complete as a mandamus

proceeding. (See, Laundry Public Health Committee of Florida v. Board of Business

Regulation, 235 So.2d 346, 348 (Fla. 1st DCA 1970). This conclusion is required given the
type of ministerial duty at issue, the underlying facts which lead to that duty, and the
corresponding lack of any discretion on the part of HRS to refuse to issue the Certificate
of Need. Likewise, the actions of HRS, especially the requirement that Healthcorp file a
second application in a completely new review cycle, were necessarily so devastating
that the promised administrative remedy would have been too little or too late. See,

State ex rel. Department of General Services v. Willis, 344 So.2d 580, 590 (Fla. Ist DCA

1977).

Moreoever, by the very nature of the basis of and the facts underlying this
mandamus proceeding, if this Court affirms the finding of the Trial Court that the
Certificate of Need should be issued as a ministerial act, then the alleged administrative
remedies are necessarily inadequate as a matter of law. The statement of the Florida

Supreme Court in Solomon v. Sanitarians' Registration Board, 155 So0.2d 253, 256 (Fla.

1963), must be noted:
[Wlhere an administrative agency is authorized to exercise a

purely administrative function as was the situation presented
to the trial court, this action may be compelled by mandamus.
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In City of Miami Beach v. Sunset Island Three and Four P.O. Association, 216

S0.2d 509, 511 (Fla. 3rd DCA 1969), the Court ruled:

There is no requirement that a relator exhaust his
administrative remedies prior to seeking the issuance of an
alternative writ of mandamus, when it is apparent that such a
gesture would be a futile one or there is no discretion to be
exercised by the official involved under the clear wording of
either a statute or an ordinance designating him as the
authoritative person to respond thereunder. (Emphasis added.)

The foregoing case was relied upon by the Third Distriet Court of Appeal in City

of Miami Beach v. Johnathan Corporation, 238 So.2d 516 (Florida 3rd DCA 1970), where

the Court recognized that the exhaustion of administrative remedies doectrine "has no
application if the facts before the court make it clear that any further action or appeal
by the person seeking performance of an administrative duty would be unnecessary or
useless. . . ." Id. at 518. In that case, the Court found that the officer was not entitled
to exercise any discretion in the issuance of a disputed building permit. Id.
Furthermore, the record affirmatively revealed that the involved officer refused to issue
the permit because he was told not to by his supervisor, and not because there was any
question as to whether or not the applicant had complied with the proper requirements of
law in reference to filing and processing the application. Id. The Johnathan case is
comparable to the instant case because Healthcorp did everything to have its application
entered into the "ALL HOSPITAL PROJECTS" application review cycle triggered by an
application deadline filing date of March 15, 1983. As is evident from the deposition of
Co-Appellant, Mr. Konrad, the only reason the Certificate of Need was not issued by him
(upon demand by Healthcorp) in his capacity as director of the HRS Office of Community
Medical Facilities is because he was ordered not to do so by supervisors. [R 197, 198]

In the case of Mountaineer Disposal Service, Ine. v. Dyer, 197 SE2d 111, 115

(Supreme Court of Appeals of West Virginia, 1973), the Court refuted the respondent's
contention that the petitioner had to exhaust administrative remedies in seeking the

issuance of a permit to operate a sanitary landfill:
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Mandamus will lie to compel performance of a
nondiscretionary duty of an administrative officer though
another remedy exists, where it appears that the official,
under misapprehension of law, refuses to recognize the nature
and scope of his duty and proceeds on the belief that he has
discretion to do or not to do the thing demanded of him.

In the instant case, HRS alleges that it still had the discretion to issue or deny the
Certificate of Need. This position is simply a misapprehension of law. HRS has no
choice but to do the thing demanded of them.

Moreover, in view of the controlling facts and issues of law, HRS failed to allege
any sound policy reason as to why the administrative forum was more appropriate than a
mandamus proceeding in the Trial Court. The administrative forum would have been
appropriate if HRS had any discretion to deny the permit. However, the policies
underlying a preference for administrative review, prior to judicial intervention, would
not be served in the instant case and would only result in an unnecessary delay of
Healtheorp's right to judicial review. It is illogical for HRS to argue that Healthcorp
should have pursued a §120.57 administrative proceeding which would have culminated
with the entry of a Final Order by the Secretary (a Co-Appellant in this case). The
agency's Final Order in §120.57 proceedings must "describe its 'policy within the ageney's

exercise of ~delegated discretion' sufficiently for judicial review". MeDonald v.

Department of Banking and Finance, 336 So.2d 569, 582 (Fla. 1st DCA 1977). The instant

case deals with a question of nondiscretionary duty, no "poliey" is even relevant. No
special expertise by HRS is required in the disposition of this case; nor are there any
other cogent reasons to require Healtheorp to go through the administrative process prior
to finally receiving judicial review. In essence, Chapter 120 does not contain any remedy
expressly geared for compelling performance of a ministerial act. It is germane to note
that the Distriect Court of Appeal itself did not even address the question of whether
administrative remedies would necessarily be "adequate" under the controlling

circumstances of this case.
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Healthcorp had satisfied all requirements for compelling the issuance of the
Certificate by default. The Trial Court wisely recognized that it had original jursidietion
over the cause of action, and that it was sound judicial policy to exercise its
jurisdiction. This case is the very type of dispute which the Willis, Id. case recognized to

be appropriate for immediate judicial consideration in the Circuit Court forum.
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CONCLUSION

WHEREFORE, American Healthcorp respectfully requests this Court to reverse

the Distriet Court of Appeal and affirm the Final Judgment of the Trial Court.
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