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court to obtain an approval or disapproval. The statute is not inconsistent with the
concept of a Certificate of Need by default. In fact, at the very least the Federal
statute is ambiguous, as confirmed by HRS's statement that the subsequently adopted
Federal regulation, 42 C.F.R. §123.410(17), "specifically clarified" the statute's intent.
No citation of authority is necessary for the proposition that an agency, by susequently
adopted regulation, cannot be deemed to have "clarified" the intent of a statute
promulgated by the Congress.

HRS then goes on to develop an erroneous impression that the Florida
Legislature directly "responded to" both the Federal regulation and the ambiguous
Federal law it "specifically clarified", by passing the 1980 amendment to §381.494(8)e).
However, HRS has failed to recognize that the amendment to §381.494(8)(c) was signed
into law on June 25, 1980; the cited Federal regulation, 42 C.F.R. §123.410(17), was not

promulgated until October 21, 1980, four months after §381.494(8)c) was amended. It is

clear that the cited Federal regulation itself could not have been an influence upon the
§381.494(8)c) 1980 amendment.

HRS also implies that State law should be totally ignored in favor of Federal
law pertaining to Certificate of Need programs. This argument can be disposed of simply
by noting that such allegations should have been raised as an affirmative defense by in
HRS. Because this defense was not raised in the HRS Answer, it has been waived.

Even if HRS had timely raised this alleged "defense", its reliance upon Page vs.

Capital Medical Center, 371 S0.2d 874 (1st DCA 1979), and Farmworkers' Rights vs. HRS,

430 So.2d 1 (Fla. 1st DCA 1983) is misplaced. Neither case addresses the applicability of
the Administrative Procedure Act licensing provisions to Certificate of Need review.
The thrust of the holding in Page concerned an examination of the HRS role for
Certificate of Need review in relation to the role played by "an advisory comprehensive
health planning council." The only reference to the applicability of Federal law is in

dicta wherein the Court observed that there are applicable Federal, State and agency
rules and regulations. Page, at 1089. The Court then went on to observe that HRS is
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bound by State policies, statutes and rules which may apply to Certificate of Need

review. The Farmworkers' case involved a challenge against Florida Administrative Code

Rule 10-5.11 which contained the substantive review criteria under which Certificate of

Need applications are to be evaluated. This Court found that because Rule 10-5.11 did
not include any criteria which addressed the access of a proposed facility or service for
medically underserved persons, and because this access criterion is contained in the

Federal review criteria scheme, Rule 10-5.11 was invalid. The Farmworker's decision did

not in any manner address the question of whether the Certificate of Need review
process is exempt from §120.60(2).

Furthermore, the Federal "National Health Planning Resources Development
Act," (Titles XV and XVI of the "Public Health Service Act"), does not preempt State law

on the same subject. In North Carolina ex. rel. Morrow vs. Califano, 445 Fed.Supp. 532

(E.D.N.C. 1977), aff'd 435 U.S. 962, 98 Sp.Ct. 197, 55 L.Ed.2d 54 (1978), the Court

specifically stated:

It must be remembered that this Act [National Health
Planning Sources Development Act] is not compulsory upon
the State. Unlike the Legislation faulted in State of
Maryland vs. Environmental Protection, Ag. supra, 530
Fed.2d 215 [4th Cir.), it does not impose a mandatory
requirement to enact legislation on the State; it gives to
the state an option to enact such legislation and, in order
to induce that enactment, offers financial assistance. Such
legislation conforms to the pattern generally of Federal
grants to the States and is not "coercive" in the

constitutional sense.

1d. at 535-36.

In the case of Village of Herkimer vs. Axelrod, 451 N.Y. Supp.2d 303 (Sup. Ct.

App. Div. 1982), the Court stated that the Federal National Health Planning and
Resource Development Act "itself, however, negates any congressional attempt totally
to preempt th field of health planning from the States, see, U.S. Code Tit.42 §300K(b)...."

In view of HRS's arguments pertaining to the alleged "controlling" nature of
Federal law, HRS amazingly attempts to distinguish its earlier action, by Final Order, in

Provincial House, Inc. vs. HRS, 3 FALR 752-A(Mar. 20, 1981). That HRS final agency
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action is summarized at page 10 of Healthcorp's initial Brief. HRS cannot escape the

fact that in Provincial House, HRS applied §120.60(2) to grant a Certificate of Need

application, denied by Recommended Order, because of a failure to render a Final Order

in a timely manner. The Final Order in Provincial House was entered March 21, 1981

well after the Federal statute and regulation relied upon herein by HRS became law. In

granting proper relief to the applicant in Provincial House, HRS obviously did not feel

constrained by what it now perceives to be a prohibition in the Federal scheme, even
though that alleged "constraint" existed in 1981. It is germane to note that HRS does not

assert that it erred in Provincial House. Instead, HRS argues that Provincial House is not

applicable because it only applies after the entry of a Recommended Order "in which all
substantially affected parties have participated". HRS erroneously implies that the

Recommended Order in Provincial House was a recommendation that the disputed

application be granted, and therefore, no real harm occurred. It is readily apparent from

reading the Provincial House opinion that the application was denied by Recommended

Order after the participation of substantially affected parties in a hearing. Therefore,
the applicant therein did exactly what HRS now claims Federal law says an applicant in
Florida cannot do, it walked "away with a CON by default, never having to demonstrate
its entitlement on the merits". See page 31 of Answer Brief. Accordingly, this

distinction by HRS of the Provincial House decision defies logic. The ultimate result was

still a non-discretionary, ministerial approval of the Certificate solely because HRS
failed to reach a final decision in a timely manner-exactly what HRS now claims Federal
law prohibits. HRS must fail in its efforts to conveniently "pick and choose" that portion
of §120.60(2) which should control.

Assuming arguendo that HRS is correct in its position as to the applicability of

Federal law, Florida's Administrative Procedure Act placed an affirmative obligation
upon HRS to seek an exemption from the conflicting Chapter 120 requirement. When
such a situation arises, the Legislature has intended that the Chapter 120 provision is not

automatically discarded in favor of the Federal law; it is incumbent upon the ageney to
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seek an exemption from the Administrative Commission pursuant to §120.63. Clearly,
§120.63(1)a) recognizes the possibility of the exact situation which HRS relies upon
herein for its eclaim that the default requirements of §120.60(2) should not prevail by
permitting exemption "[w]lhen the agency head has certified that the requirement would
conflict with any provision of federal law or rules with which the ageney must comply . .

" Yet, HRS did not avail itself of an opportunity opportunity to receive an
exemption. HRS waited until the 1984 Legislative session for an amendment to
§381.494(8)c) which provides the specific exemption HRS belatedly claims should have
applied to review of Healthcorp's application.

The Record does not support a finding that the Legislature intended the 1984
amendment to "clarify" what HRS perceives to be the prior meaning of §381.494(8)(c) so
as to preclude default. If anything, the Legislative documentation contained in the
appendix to Healthcorp's initial Brief clearly reveals an intent to change the law by
providing an exemption. Contrary to being neutral on the subject, these materials give
ample reason to suggest that Healthcorp is correct in its view that the Legislature should
be presumed to have intended a meaning different from the interpretation afforded to

the statute before the amendment. See pages 15,16 of Healthcorp's initial Brief.
E. ISSUE IV - THE APPROPRIATENESS OF MANDAMUS

HRS claims that Healthcorp was not entitled to resort to a Mandamus action
because of an alleged failure to exhaust administrative remedies. It must be noted that
this argument is predicated upon irrelevant matters pertaining to the "moratorium" and
to an alleged failure to accept Healthcorp's application, both of which are not only
completely unsupported by the pleadings, but also which constitute affirmative defenses
not raised below in a timely fashion. See pages 1-3 herein.

HRS did not even attempt to address the cases cited in Healthcorp's initial

Brief which reveal that mandamus is certainly appropriate when there is no discretion to

be exercised by the agency. See pages 23-25 of Healthecorp's initial Brief.
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It must also be noted that the District Court's observations as to Healthecorp
not exhausting administrative remedies was predicated upon the District Court's
determination that §120.60(2) did not apply so as to entitle Healthcorp to the issuance of
a Certificate as a non-diseretionary, ministerial duty. The very fact that the District
Court certified the particular question at issue herein indicates implicit Distriet Court
recognition that the exhaustaion doctrine would not apply under Florida law if
Healthecorp ultimately prevails on its claim that §120.60(2) mandates the issuance of a
Certificate by default.

HRS erroneously infers that the Amicus Curiae had "competing" applications
filed which would have been reviewed within the same batch cycle as the Healthcorp
application. This inference is totally unsupported by the record; the Amici Curiae in fact
did not have existing applications filed for review with the Healthcorp application in the

cycle triggered by a deadline filing date of March 15, 1983.
F. BRIEFS OF AMICI CURIAE

Amicus curiae Indian River County Hospital District characterizes itself as "an
applicant for a CON". For clarification purposes, the Hospital District application being
referred to was filed in a review eycle subsequent to the eycle entered by the Healthcorp
application at issue in this case, and it constituted a proposal to add 70 beds at the
District hospital as well as to undertake a very substantial renovation and expansion of
diagnosis, treatment, and support services, for a total proposed capital expenditure of
approximately $24,500,000.00 (as compared as to the $16,215,000.00 proposed by
Healthcorp for an entirely new hospital).

The Hospital District alleged in its Statement of the Case and Facts that it
would be seriously damaged by approval of the Healthcorp application. This allegation is
not supported by the Record.

Otherwise, the foregoing Reply, as well as Healthcorp's initial brief, also serve

in response and rebuttal to the arguments raised by the Amiei Curiae.
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CONCLUSION

WHEREFORE, American Healthcorp respectfully requests this Court to
reverse the District Court of Appeal and affirm the Final Judgment of the Trial Court.
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