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INTRODUCTION 

The i n s t a n t  B r i e f  is f i l e d  p u r s u a n t  t o  t h i s  H o n o r a b l e  

C o u r t ' s  O r d e r  e n t e r e d  J u l y  27, 1 9 8 7 ,  s e t t i n g  f o r t h  t h e  b r i e f i n g  

s c h e d u l e  on remand f r o m  t h e  U n i t e d  S t a t e s  Supreme C o u r t .  I n  a l l  

o t h e r  r e s p e c t s ,  t h e  R e s p o n d e n t  would a d o p t  t h e  i n t r o d u c t i o n s  s e t  

f o r t h  a n d  c o n t a i n e d  i n  t h e  R e s p o n d e n t ' s  Answer B r i e f  On The 

Merits p r e v i o u s l y  f i l e d  i n  t h i s  c a u s e  on o r  a b o u t  F e b r u a r y  1 7 ,  

1 9 8 6 .  



STATEMENT OF THE CASE AND FACTS 

The R e s p o n d e n t  would  a d o p t  t h e  S t a t e m e n t  o f  t h e  C a s e  And 

F a c t s  c o n t a i n e d  i n  t h e  S u p p l e m e n t a l  B r i e f  Of P e t i t i o n e r  f i l e d  

h e r e i n  p u r s u a n t  t o  t h i s  C o u r t ' s  J u l y  27, 1 9 8 7  O r d e r  On Remand 

From The U n i t e d  S t a t e s  Supreme C o u r t ,  w h i c h  was f i l e d  h e r e i n  on  

o r  a b o u t  A u g u s t  20, 1 9 8 7 .  I n  a d d i t i o n ,  t h e  R e s p o n d e n t  would  

r e l y  upon t h e  S t a t e m e n t  Of The C a s e  And F a c t s  c o n t a i n e d  i n  

R e s p o n d e n t ' s  Answer B r i e f  On The Merits p r e v i o u s l y  f i l e d  i n  t h i s  

c a u s e  o n  o r  a b o u t  F e b r u a r y  1 7 ,  1 9 8 6 .  



QUESTION PRESENTED FOR REVIEW 

WHETHER THE TRIAL COURT ERRED IN IMPOSING A 
SENTENCE UPON THE DEFENDANT PREDICATED UPON 
SENTENCING GUIDELINE WHICH WERE NEITHER IN 
EFFECT AT THE TIME THE SENTENCE WAS IMPOSED 
NOR AT THE TIME THAT THE OFFENSES WERE 
COMMITTED . 



ARGUMENT 

THE TRIAL COURT ERRED IN IMPOSING A SENTENCE 
UPON THE DEFENDANT PREDICATED UPON SENTENCING 
GUIDLINES WHICH WERE NEITHER IN EFFECT AT THE 
TIME THE SENTENCE WAS IMPOSED NOR AT THE TIME 
THE OFFENSE WAS COMMITTED. 

The Respondent would agree with the Petitioner's Argument, 

as contained in the Supplemental Brief Of Petitioner filed herein 

on or about August 20, 1987, pursuant to this Honorable Court's 

Order On Remand entered on or about July 27, 1987, that the 

proper remedy is for th Court to reinstate the District Court of 

Appeal's Opinion and remand the cause to the Trial Court for 

resentencing under the appropriate guidelines. The Decision of 

the United States Supreme Court in Miller v. Florida, - U.S. 

, 107 S.Ct.Rptr. 2446 (1987), unambiguously holds that 

sentencing guildeline amendments which increase a defendant's 

presumptive sentence, when applied retroactively, run afoul of 

the e x  post facto prohibitions of Article I, Section 10 of the 

Constitution of the United States. Again, as conceded by the 

Petitioner, the State of Florida, the Miller decision clearly 

applies in the instant cause. In Miller, the Supreme Court 

required that the sentencing guildelines in effect at the time 

the offense was committed should be utilized in sentencing an 

accused after conviction, thus, expressly overturning this 

Court's decision in State v. Jackson, 478 So.2d 1054 (Fla. 1985) 

and the cases following therefrom, including the instant cause. 

In the instant cause, the violation of the e x  post facto 



p r o h i b i t i o n s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a s  w e l l  a s  t h o s e  

c o n t a i n e d  i n  A r t i c l e  1, S e c t i o n  1 0 ,  o f  t h e  F l o r i d a  C o n s t i t i t u i o n ,  

is e v e n  more  a g r e g i o u s ,  i n  t h a t  t h e  D e f e n d a n t  h e r e i n  was 

s e n t e n c e d  u n d e r  g u i d e l i n e s  n o t  o n l y  n o t  i n  e f f e c t  a t  t h e  t i m e  t h e  

o f f e n s e  was c o m m i t t e d ,  b u t  n o t  e v e n  i n  e f f e c t  a t  t h e  t i m e  t h e  

s e n t e n c e  was i m p o s e d .  To s u m m a r i z e  b r i e f l y ,  t h e  T r i a l  C o u r t  

s e n t e n c e d  t h e  D e f e n d a n t  o n  May 2 ,  1 9 8 4 ,  u t i l i z i n g  amendment s  t o  

t h e  s e n t e n c i n g  g u i d e l i n e s  w h i c h  w e r e  t h e n  o n l y  p r o p o s e d  c h a n g e s  

a n d  w h i c h  w e r e  n o t  a p p r o v e d  b y  t h i s  C o u r t  u n t i l  a week l a t e r ,  

May 8,  1 9 8 4 .  T h o s e  same g u i d e l i n e s  w e r e  n o t  a d o p t e d  a n d  made 

e f f e c t i v e  b y  t h e  F l o r i d a  L e g i s l a t u r e  u n t i l  J u l y  1, 1 9 8 4 .  

F u r t h e r m o r e ,  a s  c l e a r l y  r e f l e c t e d  i n  t h e  R e s p o n d e n t ' s  Answer 

B r i e f  On The  Merits f i l e d  i n  t h i s  c a u s e ,  t h e  c h a n g e  i n  t h e  t h e n  

p r o p o s e d  g u i d e l i n e s  c l e a r l y  r e s u l t e d  i n  a n  i n c r e a s e d  s e n t e n c e  

r a n g e  a n d  a n  i n c r e a s e  i n  t h e  s e n t e n c e  u l t i m a t e l y  i m p o s e d .  

A c c o r d i n g l y ,  t h e  R e s p o n d e n t  wou ld  a g r e e  w i t h  t h e  p o s i t i o n  t a k e n  

b y  t h e  S t a t e  i n  i t s  S u p p l e m e n t a l  B r i e f  Of P e t i t i o n e r ,  t h a t  t h e  

p r o p e r  r e m e d y  wou ld  b e  f o r  t h i s  H o n o r a b l e  C o u r t  t o  r e i n s t a t e  t h e  

O p i n i o n  o f  t h e  C o u r t  o f  A p p e a l s ,  T h i r d  Dis t r ic t ,  p r e v i o u s l y  

o v e r t u r n e d  b y  t h i s  C o u r t ;  S u e i r o  v .  S t a t e ,  4 7 1  S o . 2 d  1 3 1 7  ( F l a .  

3d DCA 1 9 8 5 ) .  

The  R e s p o n d e n t  w o u l d ,  h o w e v e r ,  t a k e  e x c e p t i o n  t o  o n e  

comment,  a p p a r e n t l y  made i n  p a s s i n g ,  i n  t h e  S t a t e ' s  S u p p l e m e n t a l  

B r i e f  Of P e t i t i o n e r ,  w h e r e i n  it  s t a t e s  t h a t  i t  s h o u l d  b e  n o t e d  

t h a t  t h e  T r i a l  C o u r t  s h o u l d  h a v e  t h e  power  t o  c o n s i d e r  d e p a r t m e n t  



from the guidelines. The Respondent would respectfully submit 

that the above cited District Court of Appeal's Opinion should be 

reinstated without comment by this Honorable Court and that any 

decision about deviation from the guidelines should be left to 

the Trial Court on remand. Any such decision would thereafter be 

subject to appellate review according to law. 



CONCLUSION 

Based upon the foregoing, this Honorable Court's prior 

Opinion should be vacated, the District Court of Appeal, Third 

District's Opinion previously entered in this cause reinstated 

and this cause should be remanded for resentencing under the 

guidelines in effect at the time the offense was committed. 

Respectfully submitted, 

JAMES D. KEEGAN, ESQUIRE 
Special Assistant Public Defender 
1570 Madruga Avenue, Suite 214 
Coral Gables, Florida 33146 
(305) 662-4110 

BY: 
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