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IN THE SUPREME COURT OF FLORIDA 

JAMES WILCOTT, 

Petitioner, 

v. 

STATE OF FLORIDA, 

Respondent. 
I 

CASE NO.: 67,473 

PRELIMINARY STATEMENT 

Petitioner was the apellant in the First District 

Court of Appeal and the defendant in the trial court. The 

State of Florida was the appellee in the First District 

Court of Appeal and will be referred to as Respondent before 

this Court. A one-volume record on appeal and one-volume 

transcript are sequentially-numbered, and will be referred 

to as "R" followed by the appropriate page number(s) in 

parentheses. Attached hereto as an appendix is a copy of 

the decision of the First District. 

STATEMENT OF THE CASE AND FACTS 

Respondent accepts Petitioner's Statement of the Case 

and Facts. 

SUMMARY OF ARGUMENT 

There can be no express and direct conflict below, 

because the case herein did not involve a violation of the 



same s t a t u t e  o r  an a t tempt  t o  r e - t r y  P e t i t i o n e r  on a  s e p a r a t e  

charge a r i s i n g  ou t  of a  s i n g l e  ep isode .  

C o n f l i c t  j u r i s d i c t i o n  i s  d i s c r e t i o n a r y  and no purpose 

would be  se rved  h e r e i n  by g r a n t i n g  c e r t i o r a r i  merely t o  

a f f i r m  t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t  below. 

ARGUMENT 

ISSUE 

THERE IS NO EXPRESS AND DIRECT CONFLICT 
WITH DEES V .  STATE, 397 So.2d 1145 ( F U .  
2d DCA 1981) .  

I n  Dees v .  S t a t e ,  397 So.2d 1145 (FLA. 2d DCA 1981) ,  

t h e  c o u r t  h e l d  t h a t  a  defendant who has  been t r i e d  and con- 

v i c t e d  of an o f f ense  def ined  by Sec t ion  893.13 F l o r i d a  

S t a t u t e s ,  (1979) ,  may n o t  be  t r i e d  on a  second in format ion  

charging a  v i o l a t i o n  of Sec t ion  951.22 F l o r i d a  S t a t u t e s  

(1979) ,  on double- jeopardy grounds. 

Although Dees, sup ra ,  i s  c l e a r l y  wrong and i s  decided 

wi thout  b e n e f i t  of Sec t ion  775.021(4) F l o r i d a  S t a t u t e s  (1983) ,  

o r  t h e  now c l e a r l y  e s t a b l i s h e d  l i n e  of ca ses  from Borges v .  

S t a t e ,  415 So.2d 1265 ( F l a .  1982) t o  Rotenberry v .  S t a t e ,  

468 So.2d 971 ( F l a .  1985) ,  t h i s  Court  need n o t  extend i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  merely t o  a f f i r m  t h e  F i r s t  D i s t r i c t  

a t  t h e  expense of t h e  Second. 

This  Court  h e l d  i n  Smith v .  S t a t e ,  430 So.2d 448 ( F l a .  



1983) t h a t  "a l e s s  se r ious  of fense  i s  included i n  a  more 

ser ious  one i f  a l l  of t h e  elements requi red  t o  be proven t o  

e s t a b l i s h  t h e  former a r e  a l s o  requi red  t o  be proven, along 

with more, t o  e s t a b l i s h  t h e  l a t t e r .  I f  each of fense  requ i res  

proof of an element t h a t  the  o the r  does n o t ,  t h e  of fenses  a r e  

sepa ra te  and d i s c r e e t  and one i s  n o t  included i n  t h e  o the r .  

Blockburger v .  United S t a t e s ,  284 U.S. 299, 52 S.Ct. 180, 76 

L.Ed 306 (1932)." I d .  a t  449. 

Likewise, the  cons t ruc t ion  of Sect ion 944.47 and sub- 

sec t ion  3 . 1 3 ( l ) ( f )  r e q u i r e  "proof of an element the  o the r  does 

not ' '  and the  "offenses a r e  sepa ra te  and d i s c r e e t  and one i s  

no t  included i n  t h e  other".  The S t a t e  was n o t  requi red  t o  

prove possession of some a r b i t r a r y  amount, more o r  l e s s  than 

20 grams of cannabis,  only t h e  f a c t  of the  possession of con- 

t raband,  to-wit :  cannabis,  by an inmate. 

P e t i t i o n e r  did no t  argue t h a t  h i s  defense r e l i e d  on 

e i t h e r  a u t h o r i t y  t o  possess cannabis i n  a  co r rec t iona l  i n s t i -  

t u t e ,  a  defense provided i n  subsect ion 944.47(1)(a)  which 

reads ,  "Except through regu la r  channels a s  authorized by t h e  

o f f i c e r  i n  charge," o r  t h a t  he was no t  an inmate while  he 

possessed the  contraband. I n  f a c t ,  P e t i t i o n e r  s t i p u l a t e d  

t h a t  he was an inmate. ( R  75) .  See subsect ion 944.47(5)(c)  

which s t a t e s  t h a t :  

I t  i s  unlawful f o r  any inmate of any 
S t a t e  c o r r e c t i o n a l  i n s t i t u t i o n  o r  any 
person while  upon t h e  grounds of any 
S t a t e  c o r r e c t i o n a l  i n s t i t u t i o n  t o  be 



i n  a c t u a l  o r  cons t ruc t ive  possession 
of any a r t i c l e  o r  th ing  declared by 
t h i s  Sect ion t o  be contraband, except 
a s  authorized by the  o f f i c e r  i n  charge 
of such c o r r e c t i o n a l  i n s t i t u t i o n .  
[Emphasis supp l i ed . ]  

Thus by s t i p u l a t i o n ,  P e t i t i o n e r  placed himself squarely 

wi th in  the  ambit of subsect ion 944.47(5)(c)  F lo r ida  S t a t u t e s ,  

(1983),  and a  jury  i n s t r u c t i o n  on the  misdemeanor possession 

a s  a  l e s s e r  included of fense  would have been improper. 

I n  London v .  S t a t e ,  347 So.2d 639 (F la .  4th DCA 1977),  

t h e  cour t  held i n  a  case involving s imi la ry  i s s u e s  t h a t :  

I n  determining whether a  p lea  of double- 
jeopardy can be sus ta ined  t h e  t e s t  i s  
whether the  second prosecut ion p laces  
t h e  defendant twice i n  jeopardy f o r  t h e  
same of fense ,  and no t  whether he has 
been t r i e d  before on t h e  same a c t s ,  
circumstances o r  s i t u a t i o n ,  t h e  f a c t s  of 
which may s u s t a i n  a  convict ion f o r  a  
sepa ra te  of fense .  [Emphasis supp l i ed . ]  

Id .  a t  640. 

The Court then r e j e c t e d  t h e  defendant ' s  t h e r e i n  conten- 

t i o n  t h a t  "Possession of marijuana i s  a  l e s s e r  included 

of fense  o r  a  l e s s e r  degree of t h e  of fense  of br inging cannabis 

upon t h e  grounds of a  penal i n s t i t u t i o n . "  I d .  a t  640. 

Respondent agrees  wi th  t h e  r e s u l t  i n  London, supra,  bu t  

submits t h a t  the  l e g a l  b a s i s  f o r  t h e  d i s t i n c t i o n  between 

Sect ion 944.47 and Sect ion 893.13 i s  i n  the  Blockburger t e s t  

and the  i n t e n t  of t h e  l e g i s l a t u r e  t o  c r e a t e  sepa ra te  and 

d i s c r e e t  of fenses .  The dec is ion  i n  Dees, supra,  may be 



i n c o r r e c t  b u t  t h e r e  i s  no reason  f o r  t h i s  Court  t o  e x e r c i s e  

i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r i g h t  p a s t  wrongs where 

t h e  end r e s u l t  f o r  t h e  i n s t a n t  p e t i t i o n e r  would merely b e  

t o  a f f i r m  t h e  d i s t r i c t  c o u r t  below. 

CONCLUSION 

P e t i t i o n e r  has  f a i l e d  t o  show t h e  e x i s t e n c e  of an 

express  and d i r e c t  c o n f l i c t  between t h e  F i r s t  D i s t r i c t  and 

another  d i s t r i c t  c o u r t  of appea l  and t h e r e f o r e  t h i s  Court  

should d e c l i n e  t h i s  oppor tun i ty  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n .  

Respec t fu l ly  submit ted:  

J I M  SMITH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
THE CAPITOL 
TALLAHASSEE, FLORIDA 32301  

COUNSEL FOR RESPONDENT 
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