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I N  THE SUPREME COURT OF FLORIDA 

JAMES WILCOTT, 

P e t i t i o n e r ,  

v.  

STATE OF FLORIDA, 

Respondent. 

CASE NO. 67,473 

BQIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  defendan t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  be  

r e f e r r e d  t o  a s  t h e y  appea r  b e f o r e  t h i s  Cour t .  A one volume 

r eco rd  on appea l  and one volume t r a n s c r i p t  a r e  s e q u e n t i a l l y  

numbered, and w i l l  be  r e f e r r e d  t o  a s  "R" fo l lowed  by t h e  

a p p r o p r i a t e  page number i n  pa r en these s .  At tached  h e r e t o  a s  

an  appendix i s  a copy of  t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t ,  

r e p o r t e d  a s  Wilcott v. S t a t e ,  472 So.2d 1389 ( F l a .  1st DCA 

1985) .  



I1 STATEMENT OF THE CASE 

By i n fo rma t ion  f i l e d  August 7 ,  1984,  p e t i t i o n e r  was 

charged  w i th  i n t r o d u c i n g  con t raband  i n t o  a  s t a t e  p r i s o n  

- 1 .  The c a u s e  proceeded t o  j u ry  t r i a l  and a t  t h e  

conc lu s ion  t h e r e o f  p e t i t i o n e r  was found g u i l t y  a s  charged 

(R-9). On September 10 ,  1984,  p e t i t i o n e r  was a d j u d i c a t e d  

g u i l t y  and sen tenced  t o  5  1 / 2  y e a r s  i n  s t a t e  p r i s o n  (R-10- 

12; 14-18).  P e t i t i o n e r ' s  motion f o r  new t r i a l  (R-13) was 

o r a l l y  den ied  (R-146-48). 

On September 13 ,  1984, a  t i m e l y  n o t i c e  o f  appea l  was 

f i l e d  (R-19). By op in ion  f i l e d  August 1, 1985, t h e  F i r s t  

D i s t r i c t  a f f i r m e d  p e t i t i o n e r ' s  judgment and s e n t e n c e  

(Appendix) .  On August 9,  1985, a  t i m e l y  n o t i c e  of  

d i s c r e t i o n a r y  review was f i l e d .  On February  5, 1986,  t h i s  

Cour t  a ccep t ed  j u r i s d i c t i o n .  



I11 STATEMENT OF THE FACTS 

C o r r e c t i o n a l  O f f i c e r  Leroy Green t e s t i f i e d  t h a t  on 

J u l y  20 he  b rought  p e t i t i o n e r  back t o  t h e  Marianna 

Community C o r r e c t i o n a l  Cen t e r  from h i s  o u t s i d e  work. 

During a r o u t i n e  s e a r c h ,  he  found a package of  r o l l i n g  

papers .  H e  d i d  a  f u r t h e r  s e a r c h  and found a bagg i e ,  

which appeared t o  c o n t a i n  mar i j uana ,  i n  p e t i t i o n e r ' s  

underwear (R-52-67). Labora to ry  Ana ly s t  Sherma Moore 

was s t i p u l a t e d  t o  b e  a n  e x p e r t .  She de te rmined  t h e  

subs t ance  was c a n n a b i s ,  and weighed 2.3 grams (R-94-100). 

P e t i t i o n e r ,  age  25, t e s t i f i e d  t h a t  he  was s e r v i n g  an 

e i g h t e e n  month s e n t e n c e  f o r  b u r g l a r y ,  and was due t o  be  

r e l e a s e d  on August 1. While a t  work, he  found a bag of 

mar i juana  and s t u c k  it down h i s  pan t s .  H e  i n t ended  t o  l e a v e  

t h e  bagg i e  a t  work and en joy  it l a t e r .  H e  d i d  n o t  i n t e n d  

t o  t a k e  it back i n t o  t h e  p r i s o n ,  b u t  he  d i d  n o t  have t i m e  

t o  l e a v e  it a t  work when O f f i c e r  Green a r r i v e d  (R-102-18). 

P e t i t i o n e r ' s  counse l  no ted  t h a t  he  had r e q u e s t e d  a 

j u ry  i n s t r u c t i o n  on pos se s s ion  of  mar i juana  a s  a  lesser 

o f f e n s e ,  which had been den i ed  a t  a  cha rge  confe rence .  

The c o u r t  ag r eed  t h a t  t h e  r e q u e s t  had been den ied  (R-145). 

P e t i t i o n e r ' s  motion f o r  new t r i a l  a g a i n  r a i s e d  t h e  

q u e s t i o n  o f  whether  t h e  c o u r t  e r r e d  i n  r e f u s i n g  t o  i n s t r u c t  

on misdemeanor p o s s e s s i o n  of  mar i juana  a s  a  lesser o f f e n s e  

(R-13). Th i s  mot ion was a rgued  and o r a l l y  den i ed  (R-46-48). 

On a p p e a l ,  p e t i t i o n e r  a g a i n  argued t h a t  t h e  j u ry  shou ld  



have been instructed on misdemeanor possession of marijuana 

as a lesser offense. The First District disagreed and 

affirmed petitioner's judgment and sentence (Appendix). 



I V  SUMMARY O F  ARGUMENT 

P e t i t i o n e r  w i l l  a rgue  i n  t h i s  b r i e f  t h a t  where 

i n t r o d u c t i o n  o r  pos se s s ion  of contraband a r e  charged 

i n  t h e  a l t e r n a t i v e  i n  t h e  i n fo rma t ion ,  s imple  

pos se s s ion  becomes a  ca t ego ry  two l e s s e r  o f f e n s e  of 

i n t r o d u c t i o n ,  and t h u s  r e q u i r e s  t h a t  t h e  j u ry  be  

i n s t r u c t e d  on and g iven  a  v e r d i c t  form f o r  simple 

pos se s s ion ,  where t h e  proof a t  t r i a l  r e v e a l s  t h a t  

p e t i t i o n e r  d i d  n o t  i n t e n d  t o  i n t r o d u c e  t h e  con t raband ,  

o n l y  t o  p o s s e s s  it a t  h i s  work s i te .  



V ARGUMENT 

ISSUE PRESENTED 

The 

THE LOWER COURTS ERRED I N  DETERMINING 
THAT SIMPLE POSSESSION OF CONTRABAND 
I S  NOT A CATEGORY TWO LESSER INCLUDED 
OFFENSE OF INTRODUCING CONTRABAND INTO 
A PENAL INSTITUTION. 

i n fo rma t ion  charged t h a t  p e t i t i o n e r :  

On o r  a b o u t  t h e  20 th  day of  J u l y ,  1984,  
i n  Jackson County, F l o r i d a ,  d i d  
un l awfu l l y  i n t r o d u c e  i n t o  o r  p o s s e s s  
upon t h e  grounds  of a  s t a t e  c o r r e c t i o n a l  
i n s t i t u t i o n ,  to -wi t :  The Marianna 
Community C o r r e c t i o n a l  Cen t e r ,  a  
con t raband  a r t i c l e ,  to -wi t :  Cannabis ,  
i n  v i o l a t i o n  of S e c t i o n  944.47, 
F l o r i d a  S t a t u t e s . . . .  

(R-1; emphasis  added ) .  T h i s  i s  a  v i o l a t i o n  of  S e c t i o n  944.47, 

F l o r i d a  S t a t u t e s  ( 1983 ) ,  which p r o h i b i t s  bo th  t h e  i n t r o d u c t i o n  

o f  con t raband  i n t o  a  p r i s o n ,  o r  t h e  p o s s e s s i o n  of such 

con t raband .  

I n  o r d e r  t o  be  a  c a t e g o r y  f o u r  (now c a t e g o r y  two) lesser 

o f f e n s e ,  b o t h  t h e  a l l e g a t i o n  of t h e  i n fo rma t ion  and t h e  proof 

a t  t r i a l  must s u p p o r t  t h e  lesser c r i m e .  Srown v .  S t a t e ,  206 

So.2d 377 ( F l a .  1968 ) .  H e r e ,  t h e  i n fo rma t ion  charged i n t roduc -  

t i o n  o r  p o s s e s s i o n  i n  t h e  a l t e r n a t i v e .  The ev idence  a t  t r i a l  

showed t h a t  p e t i t i o n e r  was i n  a c t u a l  p o s s e s s i o n  of  t h e  

con t raband  a t  t h e  same t i m e  he  i n t roduced  it i n t o  t h e  p r i s o n .  

S i n c e  t h e r e  w a s  a completed a c t ,  a t t e m p t  i s  n o t  a  lesser 

o f f e n s e .  F1a.R.Crim.P. 3 . 510 (a ) .  S i n c e  t h e  amount of  t h e  

con t raband  was less than  20 grams,  t h e  o n l y  p rope r  lesser 

o f f e n s e  was misdemeanor pos se s s ion .  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( £ ) ,  



Florida Statutes (1983). The failure to instruct on the 

next-lower lesser offense is always reversible error. 

State v. Abreau, 363 So.2d 1063 (Fla. 1978). The only 

verdicts available to petitioner's jury were guilty as 

charged or not guilty (R-8) . 
In Dees v, State, 397 So.2d 1145 (Fla. 2d DCA 1981), 

the court construed Section 951.22, Florida Statutes 

(1979), which is a parallel statute prohibiting introduc- 

tion into or possession of contraband inside of a county 

jail, That statute provided: 

It is unlawful except as duly authorized 
by the sheriff or officer in charge to 
introduce into or possess upon the grounds 
of any county detention facility . . . the 
following articles which are hereby de- 
clared to be contraband for purposes of 
this act, to wit: . . . any narcotic, 
hypnotic, or excitative drug . . . . 

The defendant pled guilty to misdemeanor possession of mari- 

juana in county court. He was then prosecuted for the felony 

of introducing or possessing the same contraband and claimed 

double jeopardy. The Second District distinguished London 

v. State, 347 So.2d 639 (Fla. 4th DCA 1977) and held: 

Here, however, Dees' possession of mari- 
juana was category four lesser-included 
offense of his simultaneous introduction 
or possession of the same marijuana into 
the county detention facility. 

Id. at 1146. Thus, because misdemeanor possession was a - 

lesser offense of introducing or possessing in the county 

jail, double jeopardy barred a prosecution for the greater 

crime. 



London, s u p r a ,  had h e l d  t h a t  p o s s e s s i o n  of  mar i juana  

was n o t  a  lesser o f  i n t r o d u c t i o n  under  t h e  v e r s i o n  of 

S e c t i o n  944.47, F l o r i d a  S t a t u t e s  ( 1 9 7 5 ) ,  which p r o v i d e s :  

I t  i s  un lawfu l  t o  i n t r o d u c e  i n t o  o r  
upon t h e  grounds  of  any c o r r e c t i o n a l  
o r  p e n a l  i n s t i t u t i o n ,  . . . any of  t h e  
f o l l o w i n g  a r t i c l e s  which a r e  he reby  
d e c l a r e d  t o  b e  c o n t r a b a n d  f o r  t h e  
purposes  o f  t h i s  s e c t i o n ,  t o  w i t :  . . . any n a r c o t i c  o r  h y p n o t i c  o r  
e x c i t a t i v e  d r u g  o r  any d r u g  of 
whatever  k i n d  o r  n a t u r e  . . . . 

The d i f f e r e n c e  between London and - Dees may be  e x p l a i n e d  by 

examining t h e  s t a t u t e  a t  i s s u e .  The coun ty  j a i l  s t a t u t e  

e x p r e s s l y  i n c l u d e d  p o s s e s s i o n  w i t h i n  i t s  terms, w h i l e  t h e  

s t a t e  p r i s o n  s t a t u t e  i n  e f f e c t  a t  t h a t  t i m e  d i d  n o t .  

I n  Tessier v .  S t a t e ,  462 So.2d 123 ( F l a .  2d DCA 1 9 8 5 ) ,  

t h e  C o u r t  fo l lowed  i t s  e a r l i e r  d e c i s i o n  i n  Dees, and h e l d  - 
t h a t  one c o u l d  n o t  b e  c o n v i c t e d  of  b o t h  i n t r o d u c t i o n  and 

p o s s e s s i o n  of  c o n t r a b a n d  i n  a  coun ty  j a i l ,  where, even 

though d i f f e r e n t  s t a t u t e s  w e r e  invo lved :  

The q u e s t i o n  h e r e  i s  whether  t h e  two 
o f f e n s e s  a r e  s e p a r a t e  o f f e n s e s .  I f  
s o ,  c o n v i c t i o n s  f o r  b o t h  o f f e n s e s  a r e  
n o t  p r o h i b i t e d .  The t e s t  i s  " [ i l f  
each  crimes ... r e q u i r e s  a n  e lement  of  
proof  t h a t  t h e  o t h e r  does  n o t ,  t h e n  
...[ t l h e y  a r e  s e p a r a t e  o f f e n s e s . "  - - 
S t a t e  v .  Baker,  456 So.2d 419 ( F l a .  
1 9 8 4 ) .  I n  t h i s  c a s e ,  a l l  e l e m e n t s  o f  
t h e  s imple  p o s s e s s i o n  o f f e n s e  under  
S e c t i o n  893.13 a r e  c o n t a i n e d  w i t h i n  
t h e  e l e m e n t s  o f  t h e  i n t r o d u c t i o n  o r  
p o s s e s s i o n  o f  con t raband  o f f e n s e  
under  S e c t i o n  951.22. S e c t i o n  951.22 
p r o s c r i b e s  t h e  i n t r o d u c t i o n  o r  
p o s s e s s i o n  of  con t raband  i n t o  a  coun ty  
d e t e n t i o n  f a c i l i t y  and s p e c i f i c a l l y  
i n c l u d e s  " c o n t r o l l e d  s u b s t a n c e s "  a s  



b e i n g  w i t h i n  t h e  d e f i n i t i o n  of  con t raband .  
S e c t i o n  893.13 p r o s c r i b e s  t h e  un lawfu l  
p o s s e s s i o n  o f  c o n t r o l l e d  s u b s t a n c e s .  
Thus, w e  conc lude  t h a t  t h e s e  two o f f e n s e s  
a r e  n o t  s e p a r a t e  o f f e n s e s .  

I d .  a t  124. - 

The p r e s e n t  s t a t e  p r i s o n  s t a t u t e ,  under  which p e t i t i o n e r  

was c h a r g e d ,  now i n c l u d e s  e i t h e r  p o s s e s s i o n  o r  i n t r o d u c t i o n  

w i t h i n  i t s  terms: 

(1) ( a )  Except  through r e g u l a r  c h a n n e l s  
a s  a u t h o r i z e d  by t h e  o f f i c e r  i n  c h a r g e  
o f  t h e  c o r r e c t i o n a l  i n s t i t u t i o n ,  it i s  
un lawfu l  t o  i n t r o d u c e  i n t o  o r  upon t h e  
grounds  of any s t a t e  c o r r e c t i o n a l  
i n s t i t u t i o n  ... any o f  t h e  f o l l o w i n g  
a r t i c l e s  which a r e  he reby  d e c l a r e d  
t o  b e  con t raband  f o r  t h e  purposes  of  
t h i s  s e c t i o n ,  t o  w i t :  . . . 4 .  Any 
n a r c o t i c ,  h y p n o t i c ,  o r  e x c i t a t i v e  
d r u g  o r  any d rug  of  whatever  k i n d  o r  
n a t u r e . .  . . 

(c)  I t  i s  unlawful  f o r  any inmate  of  
any s t a t e  c o r r e c t i o n a l  i n s t i t u t i o n  o r  
pe r son  w h i l e  upon t h e  grounds  of any 
s t a t e  c o r r e c t i o n a l  i n s t i t u t i o n  t o  b e  
i n  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  
of  any a r t i c l e  o r  t h i n g  d e c l a r e d  by 
t h i s  s e c t i o n  t o  be  c o n t r a b a n d ,  e x c e p t  
a s  a u t h o r i z e d  by t h e  o f f i c e r  i n  
c h a r g e  o f  such c o r r e c t i o n a l  i n s t i t u t i o n .  

S e c t i o n  944.17 (1) ( a )  4 and (c) , F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

Thus, London, s u p r a ,  which c o n s t r u e d  t h e  p r i o r  s t a t u t e  

i n  which p o s s e s s i o n  was n o t  a n  e lement ,  i s  no l o n g e r  v a l i d  

and t h e  h o l d i n g s  of - Dees and T e s s i e r ,  which c o n s t r u e d  t h e  

p a r a l l e l  coun ty  j a i l  s t a t u t e  i n  which p o s s e s s i o n  i s  a n  

e lement ,  a r e  f u l l y  a p p l i c a b l e  t o  t h e  p r e s e n t  c a s e .  Because 



t h e  p r e s e n t  s t a t u t e  p r o h i b i t s  t h e  i n t r o d u c t i o n  - o r  p o s s e s s i o n  

of c o n t r a b a n d ,  because  t h e  i n f o r m a t i o n  charged  t h e  a l t e r n a t i v e  

c r i m e s ,  and because  t h e  proof  a t  t r i a l  showed t h a t  p e t i t i o n e r  

p o s s e s s e d  t h e  m a r i j u a n a  a t  t h e  s a m e  t i m e  h e  i n t r o d u c e d  it, 

and c r e a t e d  a j u r y  q u e s t i o n  a s  t o  whe the r  h e  i n t e n d e d  t o  

i n t r o d u c e  it, misdemeanor p o s s e s s i o n  w a s  a  c a t e g o r y  two 

lesser o f f e n s e  of  t h e  c r ime  charged .  

Two o t h e r  r e c e n t  Second D i s t r i c t  cases p r o v i d e  s u p p o r t  

t o  p e t i t i o n e r ' s  argument ,  by ana logy .  I n  Murray v. S t a t e ,  

464 So.2d 622 ( F l a .  2d DCA 1985) and W i l l i a m s  v .  S t a t e ,  464 

So.2d 624 ( F l a .  2d DCA 1 9 8 5 ) ,  t h e  c o u r t  h e l d  t h a t  s i m p l e  

p o s s e s s i o n  o f  c o n t r a b a n d ,  a c r i m e  d e f i n e d  by S e c t i o n  

893.13 (1) (e)  , F l o r i d a  S t a t u t e s  (1985) , was a l e s s e r  i n c l u d e d  

o f f e n s e  o f  p o s s e s s i o n  o f  c o n t r a b a n d  w i t h  i n t e n t  t o  s e l l ,  

a  c r i m e  d e f i n e d  by S e c t i o n  893.13 (1) ( a )  , F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  s o  t h a t  t h e  d e f e n d a n t s  c o u l d  n o t  b e  c o n v i c t e d  and 

s e n t e n c e d  on b o t h  s i m p l e  p o s s e s s i o n  and p o s s e s s i o n  w i t h  

i n t e n t  t o  s e l l .  The c o u r t  r easoned  t h a t  s i n c e  p o s s e s s i o n  

w i t h  i n t e n t  t o  s e l l  c o n t a i n e d  p o s s e s s i o n  as  an  e s s e n t i a l  

e l ement ,  and s i n c e  p o s s e s s i o n  c o n t a i n e d  no a d d i t i o n a l  

e l e m e n t s ,  doub le  jeopardy b a r r e d  a c o n v i c t i o n  and s e n t e n c e  

on b o t h .  

The s a m e  i s  t r u e  i n  t h e  i n s t a n t  c a s e .  S e c t i o n  944.47(1)  

( a )  , F l o r i d a  S t a t u t e s  (1985) p r o h i b i t s  i n t r o d u c t i o n  of 

con t raband .  S e c t i o n  944.47 (1) (c)  , F l o r i d a  S t a t u t e s  (1985) 



p r o h i b i t s  a c t u a l  o r  c o n s t r u c t i v e  possess ion  of contraband.  

Since p e t i t i o n e r  had a c t u a l  possess ion  a t  t h e  t ime he 

in t roduced  t h e  contraband,  s imple  possess ion  becomes a  

l e s s e r  inc luded  o f f ense .  

This  Court  must d isapprove t h e  ho ld ing  i n  t h e  i n s t a n t  

c a s e ,  approve t h e  ho ld ings  i n  - Dees and T e s s i e r ,  and g r a n t  

p e t i t i o n e r  a  new t r i a l  because t h e  ju ry  was n o t  given 

t h e  oppor tun i ty  t o  f i n d  him g u i l t y  of s imple  possess ion  

a s  a  p roper  ca tegory  two l e s s e r  o f f ense .  



V I  CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a son ing ,  and 

c i t a t i o n  of  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  

Cour t  quash t h e  op in ion  of t h e  lower t r i b u n a l ,  and 

remand w i t h  d i r e c t i o n s  t h a t  p e t i t i o n e r  b e  awarded a 

new t r i a l .  
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