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SUMMAR T 1

This Court should exercise its discretionary jurisdic-
tion to review the decision of the Fifth District Court of Appeal
in this case. The opinion of the Court of Appeal is based on

cases which are before this Court for review.
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STATEHERT OF THE CASH AND FACTS

ie issues nerein arose froimm Petitioner entering pleas
oi guilty to sexual ovattery, robbery and aggravated pattery.
Petitioner's recoumcndea guideline sentence wvas twelve to seven-
teen (12-17) years incarceration. Petitioner was sentenced in
tiie Circuilt Court to a total of two nundred fifteen (215) years
incarceracion, Reasons for departure included Petlitioner's prior
record, uis failure to reform after being punished in the past,
phiysical anu psyciological injury to tie victim, threat to tue
conwiunity, Petitioner's inapility to live in a non-structured
¢nvironment, ana Petitioner's benerfiting from a favoranle plea
sargain,

In the District Court oi Appecal, Petitioner argued that
trial court's reasons for aeparture were not "clear and convinc-
ing" since Petitioner's prior record had already been accordeu
significant weigav in arriving at the recomuended sentence of
twelve to seventeen (12-17) years, It was also argyued that even
if one or more of the reasons for departure were proper, several

were clearly improper anu Lhne s5enitence snould De reviewed.

Petitioner also ¢

[

rgued taat a two hundred (200) year Geparture
was clearly excessive.

Tiie Fifth District Court oi Appeal held thnat " ... the
reasons set out by tie trial judge ... Key's viclation of proba-

violent criminal conduct indicat-

L]

tion, iuis escalating course O

iny that ne 1s unsultable Zor probation or comrunity control and

the facts and circumstances relatinyg to the present offense --



SLovide clear and convincing reasons supporting departure from
tile guideliines". The Court oi Appeal also held that "Any refer-
ence py tihe trial judge to inperimissible reasons for departure.
frow tue gulaelines does not vitiate tuese valid reasons". The

opilnion oi the Firtn District Court oif Appeal on these issues is

pased on cases wihich are pending review in this Court.
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An opinion by a Listrict Court ox Appeal wirich cites as
controiling authority a decision whichi is pending review before
the Supreme Court allows tiie Supreme Court to exercigse its
jurisdiction. Jollie State, 405 So.2d 418 (Fia. 198l1). 1In
the case at bar, five of the seven cases cited by tihe Court of
appeal which deal witi the issues involved here are sendaing

review in this Court. These include Deer v, State, 462 S0.24 96

(Fila. 5t DCA 1985), Supreme Court Ro. 66,532; Hanikey v, State,

458 So.2d 1143 (Fla. 5th DCA 1984), Supreme Court Ho. 66,320;
rke v, State, 456 So.2¢ 1245 (Fla. 5tn DCA 1984), Supreme Court

ilo. 66,091; Henarix v, State, 455 So.2a 449 (Fla. 5tk DCA 1%84),
Supreme Court Wo. 55,928; and Aibritton v, State, 458 So.2d 320
(Fia. 5th DCA 1984), Supreme Court Ho. 66,169.

This Court cleariy has jurisdiction as to the prior
record issue and toe issue of whetner a departur¢ snould be
reviewveu iif based on both good and oad reasons. The issue of

lengyth of departure vas ralsed in but not addressec by tie Court

of Appeal, and may present an issue in tbis Court, See Albritton,
(‘i !312£a .



COLCLUSTION

DASED UPON tne argument and authority presented

herein, this Court is requestec to exercise the jurisdaiction that

cleariy exists.
Respectiully subuitted,

JANES B. GIBSOH
PUBLIC DEFLIDER
SEVENTH JUDICIAL CIRCUIT

Yesineds ML
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I DO HEREBY CERTIFY tliat a true and correct copy oi tine
foregoing has been serveu upon the Honorable Jim Swmith, Attorney
General, 125 Li. Ridgewood Avenueg, Fourth Floor, Daytona Beaci,
Florida 32014; and mailed to Jounny Lee Keys, Jr., Inmate lo.
03¢¢e41, #wW.U. 51-1002, Union Correctional Institute, Post Ofiice
box 221, Raiford, Florida 32083, on tiils 20th day of August,

1565.
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