


For the framers of our Constitution
to have entrusted the final determi-
nation of [election] controversies

to the legislative body would have
been unwise. It would have provided
a dangerously effective method of
perpetuating the existing majority

in office, with no recourse available
to the people.

461 P.2d at 223.

In Akizaki the court declared:

The right to vote is perhaps the most
basic and fundamental of all the rights
guaranteed by our democratic form of
government., Implicit in that right is
the right to have one's vote count and
the right to have as nearly perfect an
election proceeding as can be provided.
461 P.2d at 222-223.

In Thorsness v. Daschle, 279 N.W.2d 166 (S.D. 1979),

the court denied a motion to dismiss a challenge to the

election of Daschle, who asserted that the House of Represen-
tatives has final and exclusive jurisdiction to determine the
election of its members. The court determined that the question
of who won and the propriety of the election procedure are

purely matters of state law, citing Roudebush v. Hartke,

op. cit. On the other hand, the court said, the question of
who sits is solely within the province of the United States
Congress. The South Dakota Supreme Court reflected upon the
state's extensive election system, including a recount procedure.

Accepting the successful candidate's view would, according to
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the court, "totally defeat the legislature's scheme and
abrogate the legislative mandate to this court to review the
recount procedures of this state. If a defeated candidate

has a question regarding the correctness of the ballot-counting
procedure ..., his only recourse is the recount procedure."

279 N.W.2d at 169.

The South Dakota Supreme Court, citing Hartke, op. cit.,

found no reason why a state may not protect and enforce its
election laws through post-election judicial review, adding
that under Hartke, "[tlhe possibility that Congress may decide
to make its own investigation and determination apart from the
judgment of the state court and the fact that Congress has the
final authority to make such determination do not constitute

a bar to the enforcement of state procedures designed to
insure the legal outcome of its elections." 279 N.W.2d at 170.

Unlike the United States Constitution, however, the

Florida Constitution is not a grant but a limitation on

legislative power, so that the Legislature may enact any

law not expressly or inferentially prohibited by the Constitu-

tion of the state or nation, Board of Commissioners of

Everglades Drainage District v. Forbes Pioneer Boatline,

80 Fla. 252, 86 So. 199 (1920). Article I, §1, Fla. Const.,
provides that "[a]ll political power is inherent in the

people." Article I, §5, Fla. Const., grants to the people
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"the right ... to instruct their representatives ...." And,
by Article I, §21, "[tlhe courts shall be open to every person
for redress of any injury, ...."
Elections are governed by Article VI, Fla. Const. (1968).
The Legislature has broad constitutional authority to
enact laws designed to enhance the public good and welfare.

Horsemén's Benevolent and Protective Association v. Division

of Pari-Mutuel Wagering, 397 So.2d 692 (Fla. 1981). 1In light

of this authority, the Legislature is empowered to enact
election laws to insure free and fair elections. Town of

Lantana v. Pelczynski, 303 So.2d 326 (Fla. 1974). 1In Treiman

v. Malmquist, 342 So.2d 972, 975 (Fla. 1977), the Supreme

Court said:

[Tlhe Iegislature is charged with the
authority and responsibility of
regulating the election process so
as to protect the political rights
of the people and the integrity of
the political process, ....

* * *

The right of the people to select
their own officers is their sovereign
right, ....

* * *
Fundamental to our system of government
is the principle that the right to be a

candidate for public office is a
valuable one ....
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Chapters 97 through 106, Fla. Stat., constitute the
Florida Election Code enacted in accordance with the constitu-
tional authority vested in the Legislature, and which the
courts are to take as presumptively valid.

Part and parcel of the Legislature's responsibility to
protect the inherent and the specified political rights of the
people and the integrity of the political process, is the
provision of remedial actions available to one who is injured
by an election process irrefutably in contravention of law.

Consistent with the requirements imposed upon the
Legislature respecting the rights of the people and the
integrity of the political process is the availablity of
legislatively-enacted procedures to question or contest the
fairness and correctness of the political process and thereby
to insure its integrity. Sections 102168 and 1021682, Fla. Stat.,
serve the legislatively-determined purpose of allowing an injured

person to protect his or her rights and those of the people,

thereby insuring the integrity of the political process. The
right of the people to select their own officers as an exercise
of their sovereign right is meaningless if the election process
giving rise to that selection is fraught with illegalities.

The right of the people to instruct their representatives in

accordance with Article I, §5, Fla. Const., see In re Appor-

tionment Law, Senate Joint Resolution No. 1305, 263 So.2d 797
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(Fla. 1972), is meaningless if those representatives are
elected and seated as a result of a tainted election process.
And the right of a person to be a candidate for public office,
although valuable, is rendered meaningless if that candidate
has no recourse to question the credibility and integrity of
the process, save for the whim of a transient legislative
majority. (Indeed, why then bother with popular elections?)
Yet, the effect of the Circuit Court's opinion and deci-
sion is to make the relationship of the Election Code exiguous
at best, or even meaningless, as to legislative races. The
courts of this state have had no difficulty in applying the

Election Code laws to legislative races. In State ex rel Bisbee

v. Board of County Canvasses of Alachua County, 17 Fla. 9 (1878),

the Florida Supreme Court held that state courts have jurisdiction
to compel a canvass of returns of votes for a representative in
Congress, despite the language in Article I, §5 of the Consti-
tution of the United States. It is submitted that if the

courts may exercise jurisdiction over provisions of the Election
Code pertaining to qualifications and registration, registra-

tion procedures, candidates, general and special elections,

voting methods and procedures, election conduct, presidential
electors, Election Code violations, non-partisan election for
judicial officers, and campaign financing, as they apply to

congressional and state legislative candidates, there is no
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compelling argument for excising or exempting from the Election
Code inquiry as to the integrity of races for the Florida
Legislature.

If the Circuit Court decision is validated by this Court,
then it could well be argued that the Legislature has sole and
exclusive responsibility for presiding over the election of its
members and that any delegation to the several supervisors of
elections with respect to legislative races is unconstitutional.
This, of course, is not the case. However, it demonstrates the
lack of merit in the argument that the courts are powerless
with respect to matters concerning the fairness of elections
to the Legislature.

Article I, §21, Fla. Const., authorizes every person to
have access to the Florida courts for redress of any injury.
While this provision applies only to causes of action that
existed at common law or by statute prior to the adoption of
the Declaration of Rights in the Florida Constitution, Caloosa

Property Owners Association, Inc. v. Palm Beach County Board

of County Commissioners, 429 So.2d 1260 (Fla. 1lst DCA 1983),

in fact §§102.168 and 1021682, Fla. Stat., existed prior to
the adoption of the Declaration of Rights in the Florida Consti-
tution in 1968 and appeared as §§102.161 and 102.163, Fla. Stat.,
respectively, prior to 1968.

Accordingly, it is evident that the issues of election

fairness and "who won" are assigned to the judiciary by
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legislative action reflected by a pervasive Election Code
containing §§102J168 and 102.1682, Fla. Stat. Once the fairness
is properly determined by the judiciary, the Legislature is
charged to judge the election results fairly obtained and
decide who shall sit.

That is, the judiciary and the Legislature are indeed
coordinate branches of government.

Even as the courts are not to substitute for the houses
of the Legislature in their discharge of purely legislative,
constitutionally vouchsafed functions, neither are the courts
to abandon the various and specific constitutional rights of
the people as these are judicially protected and cognizable
simply because there are coordinate branches of government.

The trial court herein refused to enjoin the Speaker
of the House of Representatives from swearing in James Ward,
presumably in recognition of the coordinate status of the
legislative and judicial branches of government, even as the
trial court correctly (in 1984) recognized that such a cere-
monial performance by the Speaker did not oust the judicial
branch of government of its clear--constitutional and
statutory--functions, responsibilities and powers.

It was that forthright recognition of the very nature
of our tripartite government and the responsibilities thereof,
which the Circuit Court foreswore in its July 17, 1985 order

here on appeal.
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When Oliver Wendell Holmes, Jr. in 1897 observed that
"the law is the witness and the external deposit of our moral
life," he said no more than that the pronouncements of our
people's courts are the indices of our moral opinions.

Thus, the pronouncement of the trial court sub judice

must be considered oblique to the overarching moral commitment
of our people to the notion of a republican form of government
produced by a political power inhering in the people and exer-
cisable by a free and fair ballot resulting in an elective
government deputed to function within the prescriptions of law.
At no time and by no mechanism have the people of the
State of Florida agreed to give up, to foreswear, to alienate
their constitutional right to vote in free and fair elections.
At no time, by no mechanism, have the people of the
State of Florida authorized majorities of either house of the
Legislature to co-opt politically kindred souls to serve as
the people's representatives in derogation of the inherent and
constitutionally-protected political power of the people to
vote.
Indeed, pursuant to Article VI of the Constitution of the
State of Florida, the Legislature of the State of Florida law-
fully provided the means by which the integrity of that electoral
process should be judicially protected--every person of this

state having access to the courts under Article I, §21, Fla.
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Const.--at §§102.166, Fla. Stat., and 102.168, Fla. Stat.

What is the remedy of the people of the State of Florida
or a candidate for legislative office, if or as another candi-
date for legislative office buys that office, or bribes voters,
or otherwise illegally obtains certification of the election
results? No remedy? Of course not: The people have fundamental
rights, and those rights are enforceable in and by and through
the courts of the State of Florida—-ziE;, §§102.166 and 102.168,
Fla. Stat. Nor is this vitiated if the corruption be negligent
rather than criminal.

Chapter 102, Fla. Stat., is a lawful promulgation of the
Legislature of the State of Florida, presumptively lawful until
demonstrated to be unconstitutional, whereby any candidate or
elector may "protest ... returns" as being erroneous, §102.166,

Fla. Stat., or "any unsuccessful candidate” may contest the

election by making the requisite proofs. §102.168, Fla. Stat.

These fundamental rights of the people of the State of
Florida cannot be read out of our political society nor expunged
from our constitutional law by a trial court's fixation upon a
particular provision in the Constitution (the effect of which
fixation is to negate the republican form of government, the
right to vote in a free and fair election, and to vest already
elected representatives with a self-perpetuating power as

against the people of the State of Florida).
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In McPherson v. Flynn, 397 So.2d 665 (Fla. 1981), the

Supreme Court of the State of Florida quite rightly observed
that Chapter 102 does not provide a remedy respecting the
"qualifications"” of one seeking legislative office. That is
indubitable: §§102.166 and 102.168, Fla. Stat., do not treat
of protests or contests respecting "qualifications."
Sections 102.166 and 102.168, Fla. Stat., go, respectively,
to error in the counting of returns and, as the McPherson
court correctly noted, the conduct of elections themselves.

That is the context in which the instant cause arose,
was twice tested by two circuit courts, went to evidentiary
trial, and now comes before this Honorable Court.

The late Mr. Justice Felix Frankfurter in his 1927
article, "Mr. Justice Holmes and the Constitution," 41 Harv.

Law Rev. 121, addressed this very category of consideration,

thusly:

The judicial process in Mr. Justice
Holmes is a fertile interplay between
generalization and particular. The
particular in isolation is meaningless;
the generalization without concreteness,
sterile. At the core of his decisions
is the realization that words are only
symbols of things and feelings and
relations. He does not delude himself
with phrases, and saves us, if we have
the wit to see, from verbal mirages.
And so his constitutional opinions are
but application of his candid insight
into the realities of law and the share
which courts have in its making.
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It is in the very nature of our constitutional system,
and is inseparable from that system, that "[i]lt is to the
courts, or other quasi-judicial official bodies, that we
ultimately look for the implementation of a regularized,

orderly process of dispute settlement." Boddie v. Connecticut,

28 L.Ed.2d 113 (1970), Marshall, J.

And, in respect of the important protective function
of the courts, open to all persons according to our Constitu-
tion, as well as the imperative right to vote in free and fair
elections, the judicial decision ought to be made to fit as
far as possible the expectations of society. Morris Cohen,

Reason and Law (1950), at 79.

It is, and it is indubitably, the expectation of the
people of the State of Florida that they shall be allowed to
exercise their fundamental right to vote in a free and fair
election, having access to the courts of the State of Florida
to vindicate their right to vote in free and fair elections--
being their constitutionally guaranteed entitlement, and being
thereby their constitutionally formulated means of exercising
the political power inherent in the people.

Consonant with which fundaments, the Legislature of the
State of Florida has provided a specific means of election
"protest" and a specific means of election "contest"--the

latter exercisable by "any candidate" and cognizable by the
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circuit courts of the State of Florida. §102.168, Fla. Stat.

The Definition of "Sole Judge of Its Members"

What do we know of Article III, §2, Fla. Const. (1968)?

1. The Constitution of 1968--a limitation upon
governmental power--restricts the Legislature to judge "its
members" only, as to qualifications, elections and returns.

No such power extends, by constitutional proviso, to non-members.

Art, III, §2, Fla. Const.

2. What, then, is the meaning of the operative
terms "sole judge" of the members' qualifications, elections
and returns?

We know only that this proviso is not
absolute--i.e., that by case law, for example, the body may
not violate one's guaranteed rights in or by exercise of the

proviso. See, Bond v. Floyd, op. cit., inter alia.

3. The definition of this "sole judge" proviso
may be sought in the Supreme Court records of the 1968 Consti-
tutional Revision Commission (in the file cabinets behind the
Supreme Court Law Library reception desk):

A. There is no bound, blue volume

for Article III, §2;

B. The folder designated to contain
the Article III, §2 analysis is marked

"Empty Folder."
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4. Thus, the definition of the provision is provided
by the Florida Election Code scheme enacted consistent with the
guarantees of Article III, Fla. Const. (and Article I, Florida
Declaration of Rights):

A. All candidates must qualify, Chap. 99,
Fla. Stat.,

B. Supervisors of Elections shall emplace
names on ballots, Chap. 100, Fla. Stat.

C. Voting methods and procedures are
specified, Chap. 101, Fla. Stat.

D. The manner of conducting elections

is specified, Chap. 102, Fla. Stat.

These chapters, this definitional scheme--particularizing the
duties of supervisors, the Department of State, local canvass-
ing boards, the state board, and the courts--comprehends the
elements for any exercise of the Legislature's ability to
"Judge" its "members."

No candidate of any sort is free of, nor exempted from,
this definitional scheme, by the very terms thereof.

No candidate for elective office is free from the
requirements to qualify, to run per law, to receive the
winning vote in a lawful election, to have her or his returns

lawfully canvassed and certified, to protest or contest (or
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to face same).
Whereupon, as to its "members," the Legislature may--not
with absolute discretion, however--"judge" based upon the fore-

going mix of executive or administrative and judicial elements.
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CONCLUSION

The order on appeal reflects reversible error, and
the said Circuit Court order should be reversed and the
cause remanded for entry of the appropriate judgment (trial
having already eventuated) in the premises.

Respectfully submitted this 16th day of September,

1985.
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