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SUMMARY OF ARGUMENT 

The Florida Bar in its attempt to defend the unsupported 

findings of the Referee makes vague statements to buttress the 

Referee's Report. One such attempt states "the referee 

properly observed that Miss Cummings was apparently affected 

.. ." [Bar Brief at 101. 

The proper defense of the referee's findings would include 

a direct reference to the record. The Bar did not and cannot 

make such reference as it does not exist in the record. 

The Bar's argument with regard to the Referee's findings 

concerning misrepresentations is similarly vague. Specific 

referral to exactly what misrepresentations were made is not 

attempted by either the Referee or the Bar. 

Close scrutiny of the record clearly reveals the referee's 

report is simply unsupported by the testimony and evidence and 

cannot be upheld. 



THE REFEREE'S FINDING THAT MS. CUMMINGS' REJECTION OF 
SETTLEMENT OFFERS WERE APPARENTLY AFFECTED BY RESPONDENT'S 
STATEMENTS REGARDING THE VALUE OF HER CASE IS NOT CLEARLY 
SUPPORTED BY THE RECORD. 

The Bar argues that the record supports the Referee's 

finding that Ms. Cummings rejected settlement offers based upon 

Respondent's statements relating to the value of her claim. 

However, the Bar does not cite a single page of 

the record below where Miss Cummings states she so relied. 

Very simply, the record contains no such testimony. 

Miss Cummings did not state that she relied upon 

Respondent's representations as to the value of her case. No 

testimony of any witness indicated there was any reliance on 

the alleged representations. The Bar contends that Miss 

Cummings had a "continuing conception" of the case as a million 

dollar case [Bar brief at 101. This contention is palpably 

incorrect. Regarding the value of her case, Miss Cummings 

states in her testimony that prior to her trial, "I didn't feel 

it was worth a million dollars." [R. 591 

Strangely, the Bar feels the burden is on Respondent to 

prove Miss Cummings did not rely on the representations of the 

Respondent. This is obvious from the following excerpt from 

The Florida Bar's Answer Brief. 

Nowhere in the record does Miss Cummings 
state that she turned down the offers independently 
of Respondent's initial representations of the 
value of her case. 



The b u r d e n  i n  a t t o r n e y  d i s c i p l i n a r y  matters i s  upon t h e  

Bar t o  p r o v e  i t s  case by " c l e a r  a n d  c o n v i n c i n g  e v i d e n c e " .  I t  

i s  n o t  R e s p o n d e n t ' s  b u r d e n  a n d  t h e  Bar ' s  s t a t e m e n t  t o  t h a t  

e f f e c t  is a n  a t t e m p t  t o  a v o i d  i t s  f a i l u r e  t o  meet i t s  b u r d e n .  

N e v e r t h e l e s s ,  t h e  Bar is o b v i o u s l y  i n c o r r e c t  i n  i t s  

c o n t e n t i o n  t h a t  " n o w h e r e  i n  t h e  r e c o r d  d o e s  Miss Cummings s t a t e  

t h a t  s h e  t u r n e d  down o f f e r s  i n d e p e n d e n t l y  o f  R e s p o n d e n t ' s  

r e p r e s e n t a t i o n s .  C l e a r l y ,  Miss Cummings d o e s  s t a t e  t h a t  h e r  

a s s e s s m e n t  o f  t h e  case was i n d e p e n d e n t  o f  R e s p o n d e n t ' s  

r e p r e s e n t a t i o n s  i n  t h e  f o l l o w i n g  c o l l o q u y .  

Q.  And i s n ' t  i t  t r u e  t h a t  t h e  r e a s o n  why you t h o u g h t  t h e  case 
was w o r t h  more  t h a n  a h u n d r e d  t h o u s a n d  d o l l a r s  was j u s t  
b a s e d  on  y o u r  i n s t i n c t s ,  a n d  n o t  o n  a n y t h i n g  t h a t  ~ r .  
McLawhorn t o l d  Y O U ?  [ e m ~ h a s  is a d d e d  

A .  Based  o n  my i n s t i n c t s  a n d  how s e v e r e  I was h u r t .  

Miss Cummings, by  h e r  own t e s t i m o n y  r e j ec t s  t h e  n o t i o n  

t h a t  s h e  r e l i e d  upon R e s p o n d e n t ' s  r e p r e s e n t a t i o n s .  The 

R e f e r e e ' s  f i n d i n g  t o  t h e  c o n t r a r y  is  u n s u p p o r t e d  by t h e  r e c o r d ,  

i n c o m p r e h e n s i b l e  a n d  m u s t  b e  o v e r t u r n e d .  



a THE REFEREE'S FINDING THAT THE RESPONDENT MADE 
MISREPRESENTATIONS TO DOCTORS I N  A N  ATTEMPT TO REDUCE THEIR 
MEDICAL BILLS I S  WHOLLY UNSUPPORTED BY THE RECORD. 

The  B a r ' s  p o s i t i o n  w i t h  r e g a r d  t o  a l l e g e d  

m i s r e p r e s e n t a t i o n s  t o  t h e  d o c t o r s  c o n c e r n i n g  t h e  judgment  

amount  is t h a t  b e c a u s e  damages  e x c e e d e d  c r e d i t o r ' s  b i l l s ,  t h e  

R e s p o n d e n t ' s  l e t t e r  c o n t a i n e d  a m i s r e p r e s e n t a t i o n .  

T h i s  c o n t e n t i o n  i g n o r e s  t h e  f a c t  t h a t  t h e r e  was n o  

e v i d e n c e  t h a t  a n y  of  t h e  d o c t o r s  were m i s l e d  o r  f e l t  t h a t  t h e  

l e t t e r  was a m i s r e p r e s e n t a t i o n  o f  t h e  f a c t s .  I t  f u r t h e r  

i g n o r e s  t h e  e x p e r t  t e s t i m o n y  o f  M i c h a e l  L .  K i n n e y ,  t h a t  

c o m p e n s a t i o n  o f  t h e  c l i e n t  is a  l e g i t i m a t e  f i n a n c i a l  

o b l i g a t i o n .  The Bar  o f f e r e d  n o  c o n t r a r y  e v i d e n c e .  

a T h e r e f o r e ,  t h e  p r o p e r  q u e s t i o n  t o  c o n s i d e r ,  a l b e i t  a  

d i f f i c u l t  o n e ,  m i g h t  b e :  Was t h e  money a v a i l a b l e  t o  Miss 

Cummings a f t e r  payment  o f  a l l  m e d i c a l  e x p e n s e s ,  c o u r t  c o s t s  a n d  

a t t o r n e y s  fees ,  s u f f i c i e n t  t o  s a t i s f y  t h a t  p a r t i c u l a r  

o u t s t a n d i n g  f i n a n c i a l  o b l i g a t i o n ;  i . e .  c o m p e n s a t i o n  o f  t h e  

c l i e n t .  

I f  s o ,  R e s p o n d e n t  may h a v e  made a m i s r e p r e s e n t a t i o n .  If 

n o t  t h e r e  is  no m i s r e p r e s e n t a t i o n .  

A l l  a v a i l a b l e  e v i d e n c e  f r o m  t h e  r e c o r d  i n d i c a t e s  t h e  money 

a v a i l a b l e  f o r  Miss Cummings was w h o l l y  i n s u f f i c i e n t .  

F i r s t ,  c o u n s e l  f o r  t h e  d e f e n d a n t  made s e t t l e m e n t  o f f e r s  o f  

$ 7 5 , 0 0 0 . 0 0  a n d  $ 1 0 0 , 0 0 0 . 0 0  d u r i n g  t h e  p e n d e n c y  o f  t h e  case. 

O b v i o u s l y ,  o p p o s i n g  c o u n s e l  t h o u g h t  t h e  c a s e  h a d  p o t e n t i a l  

• v a l u e  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0 . 0 0  t o  make s u c h  o f f e r s .  S e c o n d ,  



Miss Cummings thought the amount ava i l ab le  was i n s u f f i c i e n t  

inasmuch as she re j ec ted  the referenced se t t lement  o f f e r s  

[R.81, 821 and was unhappy w i t h  the  amount remaining a f t e r  

payment of c o s t s ,  e t c .  F i n a l l y ,  Respondent was unhappy w i t h  

the amount awarded [ R .  1331 and f e l t  the remainder a v a i l a b l e  

i n s u f f i c i e n t  t o  compensate h i s  c l i e n t  prompting h i s  l e t t e r .  

I t  i s  c l e a r  t h a t  a l l  p a r t i e s  involved thought the judgment 

amount was i n s u f f i c i e n t  given the nature and ex ten t  of the 

c l i e n t ' s  i n j u r i e s .  Addit ional ly ,  Respondent and Miss Cummings 

believed the  net ava i l ab le  t o  Miss Cummings  f e l l  woefully s h o r t  

of adequately compensating her .  Accordingly, the re  i s  no 

evidence ava i l ab le  t o  support  the  theory t h a t  Respondent's 

l e t t e r  contained any misrepresentat ion of any k i n d .  The 

Referee ' s  f inding  i s  without f a c t u a l  support  i n  the  record.  



THE REFEREE'S F I N D I N G  THAT RESPONDENT'S F A I L U R E  TO PAY MS. 
CUMMINGS' MEDICAL BILLS WAS PREJUDICIAL TO THE ADMINISTRATION 
OF JUSTICE I S  NOT SUPPORTED BY THE RECORD OR THE CASE LAW. 

The Bar c o n t e n d s  t h a t  R e s p o n d e n t ' s  f a i l u r e  t o  pay Miss 

Cummings' m e d i c a l  b i l l s  was p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  

o f  j u s t i c e .  However, i t  is i n t e r e s t i n g  t h a t  t h e  Bar i g n o r e s  

i t s  own E x h i b i t  3  i n  r e a c h i n g  i t s  c o n c l u s i o n .  

Miss Cummings' J u n e  20, 1984 l e t t e r  t o  t h e  Respondent  

s t a t e s  " i t  is  f u r t h e r  a g r e e d  t h a t  no c h e c k s  o r  d r a f t s ,  o f  any 

k i n d  w i l l  be  w r i t t e n  by anyone ( i n c l u d i n g  t h e  two ( 2 )  p a r t i e s  

ment ioned  i n  t h i s  a g r e e m e n t )  t o  any  i n s t i t u t i o n  o r  p e r s o n s  

w i t h o u t  t h e  f u l l  c o n s e n t  and s i g n a t u r e s  of  b o t h  p a r t i e s  

conce rned  (Donald  McLawhorn and Diana Cummings) a p p e a r i n g  on 

e a c h  and e v e r y  check o r  d r a f t .  [Ba r  E x h i b i t  31. 

O b v i o u s l y ,  Miss Cummings d i d  n o t  want any  b i l l s  p a i d  

w i t h o u t  h e r  w r i t t e n  c o n s e n t  o r  w i t h o u t  c o - s i g n i n g  e a c h  and 

e v e r y  d r a f t .  Such w r i t t e n  a u t h o r i z a t i o n  was neve r  g i v e n  t o  

Respondent  t o  pay t h e s e  m e d i c a l  b i l l s .  

I n  k e e p i n g  w i t h  t h e  s p i r i t  o f  Bar E x h i b i t  3 ,  Respondent  

s t a t e d  h e  would n o t  pay  s u c h  b i l l s  w i t h o u t  h e r  s i g n a t u r e .  [ R .  

1471 .  

I n  any  e v e n t ,  s u c h  f a i l u r e  t o  pay t h e s e  b i l l s  is  n o t  

v i o l a t i v e  of  D i s c i p l i n a r y  Rule  1 - 1 0 2 ( A ) ( 5 )  which p r o s c r i b e s  

c o n d u c t  which is p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  

T h i s  C o u r t  h a s  p r e v i o u s l y  d i s c u s s e d  t h a t  t y p e  o f  conduc t  



a 
p r o h i b i t e d  by D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A ) ( 5 )  i n  The F l o r i d a  B a r  

v .  P e t t i e ,  424 So .2d  734 ( F l a .  1 9 8 2 ) .  I n  P e t t i e ,  t h e  C o u r t  

s t a t e d  t h a t  

One d e f i n i t i o n  o f  " o b s t r u c t i n g  t h e  a d m i n i s t r a t i o n  o f  
j u s t i c e n  d e f i n e s  t h e  term as " h i n d e r i n g  w i t n e s s e s  f r o m  
a p p e a r i n g ,  a s s a u l t i n g  p r o c e s s  s e r v e r  [ s i c ] ,  i n f l u e n c i n g  
j u r o r s ,  o b s t r u c t i n g  c o u r t  o r d e r s  o r  c r i m i n a l  
i n v e s t i g a t i o n s "  a t  B l a c k ' s  a t  972 .  The term is  n o t  so  
b r o a d  a s  t o  i n c l u d e  a l l  c o n d u c t  w h i c h  is  i l l e g a l  b u t  
r a t h e r  t h o s e  a c t i v i t i e s ,  f o r  e x a m p l e ,  more d i r e c t l y  
a s s o c i a t e d  w i t h  b r i b e r y  o f  j u r o r s ,  s u b o r n a t i o n  o f  p e r j u r y ,  
m i s r e p r e s e n t a t i o n s  t o  a  c o u r t  or a n y  o t h e r  c o n d u c t  w h i c h  
u n d e r m i n e s  t h e  l e g i t i m a c y  o f  t h e  j u d i c i a l  p rocessesn .  a t  
7 3 7 .  

O b v i o u s l y  t h e  f a i l u r e  t o  p a y  b i l l s  b e a r s  n o t  t h e  

s l i g h t e s t  r e s e m b l a n c e  t o  c o n d u c t  o f  t h e  n a t u r e  d e s c r i b e d  i n  

P e t t i e .  A c c o r d i n g l y ,  t h e  R e f e r e e ' s  f i n d i n g  m u s t  b e  r e v e r s e d .  



THE REFEREE'S FINDING THAT RESPONDENT MADE MISREPRESENTATIONS 

a R E G A R D I N G  THE DEPOSITS OF THE J U D G M E N T  PROCEEDS I S  NOT CLEARLY 
SUPPORTED BY THE RECORD 

The Bar  c o n t e n d s  t h a t  t h e  Referee's f i n d i n g  t h a t  

R e s p o n d e n t  made m i s r e p r e s e n t a t i o n s  r e g a r d i n g  t h e  d e p o s i t s  o f  

t h e  judgment  p r o c e e d s  i s  c l e a r l y  s u p p o r t e d  by t h e  r e c o r d .  The 

Bar  makes  t h i s  c o n t e n t i o n  d e s p i t e  t h e  f a c t  t h a t  t h e  R e f e r e e  

d o e s  n o t  s p e c i f y  w h a t  m i s r e p r e s e n t a t i o n s  were made.  A s  b e s t  

c a n  b e  d e t e r m i n e d  f r o m  t h e  R e p o r t  o f  Referee, t h e  c o u r t  b e l o w  

f e l t  t h a t  b e c a u s e  R e s p o n d e n t  p l a c e d  t h e  f u n d s  i n  a  money m a r k e t  

a c c o u n t  s o l e l y  i n  h i s  name, h i s  e a r l i e r  a g r e e m e n t  t o  p l a c e  t h e  

f u n d s  i n  a  j o i n t  a c c o u n t  c o n s t i t u t e s  a  m i s r e p r e s e n t a t i o n .  The 

Bar  a p p a r e n t l y  a g r e e s  t h a t  t h e  e a r l i e r  p r o m i s e  t o  p l a c e  t h e  

f u n d s  i n  a  j o i n t  a c c o u n t  was a  m i s r e p r e s e n t a t i o n .  The 

c o n c l u s i o n  o f  t h e  Referee a n d  t h e  Bar is u n a c c e p t a b l e  upon • r e v i e w  o f  t h e  r e c o r d  b e l o w .  

A s  p o i n t e d  o u t  i n  R e s p o n d e n t ' s  I n i t i a l  B r i e f ,  Miss 

Cummings'  u n d e r s t a n d i n g  o f  t h e  h a n d l i n g  o f  t h e  judgment  

p r o c e e d s  was c o n f u s e d  a t  b e s t .  [ a t  1 3 ,  1 4 1 .  However,  

R e s p o n d e n t  c o n f i r m s  t h a t  i n d e e d  h e  h a d  i n d i c a t e d  t o  J a m e s  

Kadyk,  Miss Cummings'  a t t o r n e y ,  t h a t  t h e  f u n d s  would  b e  

p l a c e d  i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t  g i v i n g  Miss Cummings t h e  

i n t e r e s t  e a r n e d  o n  t h e  e n t i r e  sum. [ R .  1 4 1 ,  1 4 2 ,  1 4 7 1 .  

T h e r e a f t e r  when Miss Cummings came t o  s i g n  t h e  judgment  

c h e c k ,  s h e  i n d i c a t e d  s h e  w a n t e d  t h e  f u n d s  p l a c e d  i n  a  j o i n t  

i n t e r e s t  b e a r i n g  a c c o u n t .  R e s p o n d e n t  i n d i c a t e d  t h a t  would  

b e  d o n e  a f t e r  p l a c e m e n t  o f  t h e  f u n d s  i n  h i s  t r u s t  a c c o u n t .  [R .  



The obvious absence of a misrepresentation is manifested 

by Respondent's conduct subsequent to this agreement. 

Respondent attempted to place the funds in a joint money market 

account, but the bank would not allow such a procedure. [R. 

1441. Miss Cummings agrees that the bank explained to her that 

such a procedure was impermissable. [R. 87,881 

The Bar would now ask this Court to find that Respondent 

made a misrepresentation, because he did not do as he 

promised. This position callously ignores the fact that he 

attempted to carry out his promise. The position further 

ignores that his promise later proved impossible as confirmed 

by Miss Cummings. 

Black's Law Dictionary defines "misrepresentation as "any 

manifestation by words or other conduct by one person to 

another that under the circumstances, amounts to an assertion 

not in accordance with the facts." 

In the case at bar, Respondent tried to do as he promised 

and the desired result was rendered impossible by the bank's 

policy. 

The totality of the circumstances indicate an absolute 

absence of misrepresentation and the finding of the Referee 

must be reversed. 



THE R E F E R E E ' S  F I N D I N G  THAT RESPONDENT'S  CONDUCT I N  T H I S  MATTER 
REFLECTS ON HIS FITNESS TO P R A C T I C E  LAW I S  UNSUPPORTED BY THE 
EVIDENCE.  

The Bar would seek t o  d i s c i p l i n e  Respondent because 

medical b i l l s  went unpaid fo r  seven months. The Bar be l ieves  

t h a t  Respondent should have paid medical b i l l s  d e s p i t e ,  Miss 

Cummings June 2 0 ,  1984 l e t t e r  mandating her s igna tu re  and 

consent t o  au thor ize  payment. [Bar Exhibit  3 1 .  The Bar a l s o  

ignores  t h a t  Respondent attempted t o  get d o c t o r ' s  b i l l s  reduced 

t o  enhance h i s  c l i e n t ' s  recovery, which took time. 

s h o r t l y  a f t e r  making request  of reduced b i l l s ,  Miss 

Cummings f i l e d  her complaint w i t h  The Flor ida  Bar. [Resp. E x .  

4 1 .  

R e a l i s t i c a l l y ,  Respondent is then i n  a  p o s i t i o n  of having 

• The Flor ida  Bar look over h i s  shoulder .  I f  he pays the  b i l l s  

without wr i t t en  au thor iza t ion  w i l l  he be sub jec t  t o  

d i s c i p l i n e ?  I£ he reduces h i s  f e e  t o  mol l i fy  an i r a t e  c l i e n t  

w i l l  he be thought t o  have bought h i s  way out of the  complaint? 

Our profession is one t h a t  by i ts nature r equ i res  a  g rea t  

amount of s u b j e c t i v i t y .  Instead of c i t i n g  s p e c i f i c  

d i s c i p l i n a r y  r u l e  v i o l a t i o n s  the  Bar second guesses 

Respondent's judgment c a l l s  and contends Respondent v io la ted  

Disc ip l inary  Rule 1 - 1 0 2 ( A ) ( 6 ) ,  (conduct which r e f l e c t s  

adversely on h i s  f i t n e s s  t o  p r a c t i c e  law. 

The Bar should not be accorded such g rea t  and sub jec t ive  

power t o  quest ion the judgment of i ts  members. Should t h i s  

a Court uphold the Referee ' s  f inding  i n  t h i s  respect  a  dangerous 

precedent w i l l  be s e t .  T h i s  f inding  m u s t  be reversed. 



CONCLUSION 

The F l o r i d a  Bar  w e a k l y  a t t e m p t s  t o  d e f e n d  t h e  R e f e r e e ' s  

R e p o r t  i n  i t s  Answer B r i e f .  C i t a t i o n s  t o  t h e  r e c o r d  a r e  

c o n s p i c u o u s l y  a b s e n t .  Vague r e f e r e n c e s  t o  m i s r e p r e s e n t a t i o n s  

a r e  made, a n d  recommended r u l e  v i o l a t i o n s  a r e  d e f e n d e d  w i t h o u t  

c i t a t i o n  t o  c a s e  l a w .  I t  i s  e a s y  t o  d i s c e r n  t h a t  t h e  Bar  d i d  

n o t  a p p r o v e  o f  R e s p o n d e n t ' s  o v e r  a l l  h a n d l i n g  o f  t h e  c a s e ,  b u t  

c a n n o t  show a c t u a l  d i s c i p l i n a r y  r u l e  v i o l a t i o n s .  

C e r t a i n l y ,  R e s p o n d e n t  would  d o  c e r t a i n  t h i n g s  d i f f e r e n t l y  

u n d e r  s i m i l a r  c i r c u m s t a n c e s  i n  t h e  f u t u r e .  A l l  good a t t o r n e y s  

s h o u l d  s e c o n d  g u e s s  t h e m s e l v e s  a n d  e n g a g e  i n  s e l f  a n a l y s i s  f o r  

t h e  s a k e  o f  improvement  a n d  c l i e n t  h a p p i n e s s .  I n  t h e  p e r f e c t  

s e t t i n g ,  t h e s e  c l i e n t  p r o b l e m s  would  n o t  e x i s t .  Of c o u r s e  

n e i t h e r  w o u l d ,  d i s e a s e ,  war n o r  f a m i n e  e x i s t .  

The  R e s p o n d e n t ' s  c o n d u c t  f e l l  w e l l  s h o r t  o f  v i o l a t i n g  t h e  

Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y .  The  B a r ' s  l a c k  o f  

c i t a t i o n  t o  t h e  r e c o r d ,  c a s e  l a w  a n d  r e l i a n c e  e x c l u s i v e l y  o n  

t h e  g e n e r a l  p r o v i s i o n s  o f  D i s c i p l i n a r y  R u l e  One is  o v e r w h e l m i n g  

e v i d e n c e  o f  t h i s  f a c t .  

The  l e g a l  c o n c l u s i o n s  o f  t h e  R e f e r e e  a n d  h i s  

r e c o m m e n d a t i o n s  m u s t  b e  more b r o a d l y  r e v i e w e d  t h a n  h i s  f i n d i n g s  

o f  f a c t .  The F l o r i d a  B a r  v .  I n g l i s ,  4 7 1  So .2d  34 ( F l a .  1 9 8 5 ) .  

The R e f e r e e ' s  f i n d i n g s  o f  m i s r e p r e s e n t a t i o n s  a r e  b a s e d  o n  

i n f e r e n c e s ,  w i t h o u t  s p e c i f i c  f i n d i n g s  o f  m i s r e p r e s e n t a t i o n s .  

T h a t  b e i n g  so  t h e r e  i s  n o  b a s i s  upon  w h i c h  t o  f i n d  a n  e t h i c a l  

a v i o l a t i o n .  The F l o r i d a  Bar  v .  Ragano ,  404 So .2d  4 0 1  ( F l a .  

1 9 8 1 ) .  

The R e p o r t  o f  R e f e r e e  mus t  b e  o v e r t u r n e d .  
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