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jury instruction was at issue. The challenged instruction in
Arango told the jury that if it found the existence of an
aggravating circumstance, it had "the duty to determine whether
or not sufficient mitigating circumstances exist to outweigh the
aggravating circumstances." 411 So.2d at 174. This Court found
that the contested jury instruction. "if given alone, may have
conflicted with the principles of law enumerated in Mullaney and
Dixon.™ 1Id. Recent cases leave no doubt that the instruction

did indeed violate Mullaney. See Francis v. Franklin, 105 S.Ct.

1965 (1985); Brooks v. Kemp, 762 F.2d 1383 (l1lth Cir. 1985) (en

banc); Drake v. Kemp, 762 F,2d 1449 (llth Cir. 1985) (en banc);

Tucker v. Kemp, 762 F.2d 1480 (lth Cir. 1985) (en banc); Tucker

v. Kemp, 762 F.2d 1496 (lth Cir. 1985) (en banc).
In Arango itself, however, this Court found that the burden
never shifted. First, the jury in Arango was instructed that

"the state must establish the existence of one or more

aggravating circumstances before the death penalty could be
imposed." 411 So.2d at 174 (emphasis added). Second, the Arango
jury was instructed that a death sentence could only be given if

"the state showed the aggravating circumstances outweighed the

mitigating circumstances ." Id. (emphasis added). Mr. Darden's
jury received neither instruction. As this Court acknowledged in
an analogous context, when "the jury is never told that the State
must prove anything in regard to the [disputed] isue," it "places
the burden of proof on the defendant's shoulders. . . ."™ Yohn v,
State, No. 65,504, 10 FLW 378, 380 (Fla. July 12 1985).

A defendant goes into the penalty phase with a presumption
of life; if the State fails to prove aggravating circumstances,
then the sentence must be life. This presumption is rebutted
only when the state shows the existence of valid aggravating
circumstances beyond a reasonable doubt and shows that death is
the appropriate penalty; this latter burder of persuasion, which
never leaQes the State, entails more than simply a showing of

aggravating circumstances. The jury instruction in this case
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never put any burden on the state at all, and in fact it
allocated to the defense the burden of proving mitigating
circumstances.

This error requires resentencing without a showing of
prejudice; this is so because the error is a direct violation of

the Eighth and Fourteenth Amendments. See Antone v. Strickland,

706 F.2d 1534, 1592 (ll1th Cir. 1983) (Kravitch, J., concurring).
However, the error here is in fact prejudicial., The prejudice
resulting from this instruction is parallel to the prejudice
which the United States Supreme Court found resulting from a jury

instruction at issue in Mullaney v. Wilbur, 421 U.S. 684 (1975).

The instruction in Wilbur shifted the burden of proof that the
defendant in a homicide case acted in "the heat of passion" from
the state to the defense. The state of Maine argued tﬁat because
the absence of heat of passion was not a fact necessary to ’
establish the crime of murder, this distinguished their case from

the case of Winship, supra. The State claimed that the

distinction was relevant because in Winship the facts at issue
were essential to the establishment of a crime, whereas heat of
passion, only a mitigation of murder to manslaughter, did not
come into play until the jury had already found guilt of murder.
Therefore, the State maintained that the defendant's critical
liberty and reputation interests were of no concern, because
regardless of the presence or absence of heat of passion the
defendant was likely to lose some liberty and was certain to be
stigmatized. Mullaney, 421 U.S. at 697. The Supreme Court
rejected this argument, noting that this would permit conviction

of murder when it was "as likely as not that [the defendant]

deserves a siginificantly lesser sentence." I1d4. at 703. The
Court found this result intolerably prejudicial.

An argument that the instruction here is not prejudicial
must follow the logic of the State of Maine's argument in
Mullaney: that because Mr. Darden had been adjudicated guilty of

first degree murder and is therefore certain to lose his liberty
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and his reputation, therefore it does not matter which party bore
the burden. But parallel to Mullaney, under this burden of
proof, a defendant can be given a death sentence when the

evidence indicates that it is as likely as not that he deserves

life. This is an intolerably prejudicial result given that death
is different in kind from life imprisonment-- it is incalculably
worse to be sentenced to death than sentenced to life
inprisonment,

Furthermore, as argued in Section IV B (2), infra, the error
was particularly prejudicial in Petitioner's case.

3. Prejudice -- Infected Balancing

Most ineffective assistance of counsel claims require, in
addition to a showing of unreasonable attorney error, a
demonstration of prejudice. Prejudice means a reasonable
probability that "but for counsel's unprofessional errors, the
result of the proceeding would have been different."

Strickland v. Washington, 104 S.Ct. 2052, 2068 (1984).

Generally, then, state habeas petitioners must show unreasonable
omissions by appellate counsel which undermine confidence in the
result of the appeal. Petitioner has, and can, demonstrate such
undermining. First, however, it is Petitioner's contention that
this case involves an exception to the general rule that
prejudice must be proven.
a. Petitioner is entitled to a new
appeal without a showing of prejudice.

No showing of prejudice is required when Petitioner had
"almost sleeping counsel”™ on the critical issues in the case, or
when the attorney omission involves a direct violation of the
Eighth Amendment. Petitioner addresses "almost sleeping counsel"
first.

Petitioner's attorney raised no issue concerning the
propriety of the death penalty in Petitioner's case. "“The
propriety of the death penalty is in every case an issue

requiring the closest scrutiny ... Wilson v. Wainwright, Nos,
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67,190, 67,204, slip op. at 3 (Fla.S.Ct. August 15, 1985). "([I]lf
counsel entirely fails to subject the prosecutor's case to
meaningful adversarial testing, then there has been a denial of
Sixth Amendment rights that makes the adversarial process itself

presumptively unreliable.," United States v. Cronic 104 S.Ct.

2039, 2047 (1984). Here, appellate counsel conceded that death
was the appropriate punishment for Petitioner.

In such a circumstance, this Court "cannot, in hindsight,
precisely measure the impact of counsel's failure to urge his
client's best claims." Wilson, slip op. at 5. Petitioner is
entitled to a new appeal without showing prejudice.

In addition, counsel's failings allowed serious Eighth
Amendment claims to go unnoticed. The issues raised herein are
fundamental Eighth Amendment issues, requiring a new appeal

without a showing of prejudice. See Antone v. Strickland, 706

F.2d 1534, 1542 (Kravitch, J., concurring).

b. Effect of eliminating consideration of heinous,
atrocious, or cruel

This killing was not heinous, atrocious or cruel, and
competent counsel would have alerted this Court to that reality.
I1f Petitioner must show prejudice from counsel's omissions, this
is the clearest.

The trial judge found three statutory aggravating
circumstances: 1.) the capital felony was committed by a person
under sentence of imprisonment (Petitioner was on furlough); 2.)
the defendant had a prior felony conviction for an offense which
involves the use or threat of violence to the person, and 3.)
heinous, atrocious or cruel. The court found two mitigating
circumstances: 1.) that Petitioner was the father of seven
children ("I am not standing before you now thinking so much of
myself but I am thinking about my seven kids and my wife, whose
father has been convicted of a crime and he has no knowledge of,
and that's the truth., . . ." (R. 907), and 2.) that Petitioner

steadfastly proclaimed his innocence. Effective counsel would
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have eliminated one statutory aggravating circumstance, leaving
two which reflect upon Petitioner's past, not present, acts.

In Elledge v. State, 346 So.2d 998 (Fla. 1977), this Court

recognized that when mitigating circumstances have been found,
the invalidation of the finding of a statutory aggravating
circumstance requires resentencing.
Would the result of the weighing process have
been different had the impermissible
aggravating factor not been present? We
cannot know. Since we cannot know and since
a man's life is at stake, we are compelled to
return this case to the trial court at which
the [impermissible factor] shall not be
considered.
346 So0.2d at 1003. And so it is here,

Of particular importance is the overriding mitigating
circumstance -- innocence. The trial court would be left with
two statutory aggravating circumstances and two mitigating
circumstances. The sentencing balancing process is not a matter
of see-saw equilibrium, but "rather a reasoned judgment as to
what factual situations require the imposition of death and which
can be satisfied by life imprisonment in light of the totality of
the circumstances present. . . ." Dixon, 283 So.2d at 10. This
trial judge was impressed with Petitioner's emotion and apparent
sincerity in protesting his innocence. Such lingering, or even
"whimsical," doubt is a powerful factor in mitigation. "The fact

that jurors have determined guilt beyond a reasonable doubt does

not necessarily mean that no juror entertained any doubt

whatsoever. There may be no reasonable doubt -- doubt based upon
reason -- and yet some genuine doubt exists. . . . [T]he juror

[or judge] entertaining doubt which does not rise to reasonable
doubt can be expected to resist those who would impose the

irremedial penalty of death." Smith v. Balkcom, 660 F.2d 573,

580-81 (5th Cir. Unit B 1981), modified, 677 F.2d 20, cert.
denied, 459 U.S. 882 (1982).
Genuine (but not reasonable) doubt is certainly fathomable

upon this record. Two justices in this Court were concerned

enough about the issue of guilt to dissent, preferring reversal
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on guilt to the deadly possibility that rancorous closing

argument, rather than hard proven facts, may have supplied the

impetus for the jurors' verdict. For the trial judge to join

these distinguished jurists in expressing concern, not at the
guilt phase, but at the sentencing phase, is hardly unreasonable.

As was thoroughly discussed in Section II A, supra, race
played a factor in this trial. Petitioner was to be tried "as if
he was white," for the murder of a white man, and the alleged
attempted rape of his wife. The eyewitness identifications were
cross-racial and far from perfect, and the jury could easily have
been frenzied by the prosecutor's oratorical excesses. A
sentence even slightly affected by exhortations to put Petitioner
on a leash, or blow his face off with a shotgun, must be
reevaluated when heinous, atrocious, or cruel is eliminated.

Even without this innocence issue, reversal would be
necessary. As Elledge teaches, we cannot know the effect of the
faulty aggravating circumstance. Such uncertainty is
unacceptable under the Eighth and Fourteenth Amendments,

c. Prejudicial effect of unconstitutional instruction
on the standard and placement of burden of proof

Petitioner has already shown that it was error for the trial
court not to require (or find) proof beyond a reasonable doubt on
aggravating circumstances. It was also unconstitutional to
saddle Petitioner with the burden of proving that mitigating
circumstances outweighed aggravating circumstances. Assuming
(without accepting) that such Sixth, Eighth, and Fourteenth
Amendment violations require proof of prejudice, there is
prejudice aplenty.

Sentencer awareness of comprehensive, accurate information
about the defendant is of course essential to a reliable and
individualized sentencing determination, but mere sentencer

possession of information is insufficient -- jurors must receive

"guidance in decision making,"™ not just information, particularly

as to the types of factors that are relevant to the sentencing
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decision and the proper means for applying these factors to the

determination of sentence. Gregg v. Georgia, 428 U.S. at 192-93,

195. Jury instructions are the indispensable mechanism for
providing this type of guidance. 1Id. at 193-95.

Jury instructions are the indispensable device for ensuring
that the jury understands and considers the legal effect of the
evidence that it has heard. No (or completely incorrect) advice
was provided Petitioner's jury. If the jury felt the evidence
and testimony "showed" the existence of a statutory aggravating
circumstance (and they were in fact instructed on all but one)
they could recommend death even though the circumstance was not
proven beyond a reasonable doubt. This is the antithesis of
"guidance in decision making."

Worse, the jury may have believed that Petitioner had to
convince them to find mitigating circumstances, and that those
found outweighed aggravating circumstances. There was no
description at all regarding how Petitioner's wife and seven
children were to figure in the balance. The family facts are
mitigating (the trial judge said so), but the jury was given no,
or incorrect guidance, on how to assess the mitigating value, who

had to prove it outweighed aggravation, and by what standard of

proof the "balance" was to be made,

The trial judge was equally strapped. His order reveals
none of the constitutionally required workings of sentencing
decisions, Mitigation and aggravation were found (by whatever
standard), but how they were balanced and who had the burden is a
mystery.

Lax instruction on and application of such fundamental
principles cannot be allowed when Mr. Darden's life hangs in the
foggy balance. Clarity, not obfuscation, is the hallmark of
capital sentencing guidelines. The State, through questionable
argument, had unsuitably clouded the issues well before
sentencing, and this Court's stamp of approval to patent

instructional defects can only add irreparable injury to the
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State's intolerable insults.

Petitioner is not an animal deserving a leash with a guard
on the other end, the State's contrary descriptions
notwithstanding. The State's wish to see Petitioner with his
face blown off is similarly devoid of probative value in
sentencing. The effect of such exhortations on sentencing, when
a jury is, in addition, misguided by the court regarding which
standards to apply, is inestimable. This Court, due to appellate
counsel's failings, has not examined the effect.

d. Prejudice must be carefully scrutinized

Appellate counsel completely omitted his most important
single function in a death case -- to address and advocate the
impropriety of the death penalty in this case. Mr. Turman was
killed by a single gunshot wound, without warning, aAd without
any knowledge of his precarious situation. There is no evidence
of suffering, pain, cruelty, torture, or even apprehension. The
trial court found this to be heinous, atrocious and cruel, and
this Court understandably did not review the finding:

[OJur judicially neutral review of so many

death cases . . . is no substitute for the

careful, partisan scrutiny of a zealous

advocate. It is the unique role of that

advocate to discover and highlight possible

error and to present it to the court, both in

writing and orally, in such a manner designed

to pursuade the court of the gravity of the

alleged deviations from due process."
Wilson, slip op. at 5. Petitioner seeks an advocate to perform
correctly. He does not claim that such an advocate will win, and
he does not need to so prove; "Nor can [this Court] predict the
outcome of a new appeal at which petitioner will receive adequate
representation.™ 1Id. It is clear, and enough, that complete
confidence in the correctness and fairness of the original

appeal, in which his death sentence went unchallenged, has been

undermined.
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CONCLUSION

Obviously, this Court cannot search every record on appeal
in every capital case for error, It is the responsibility of
effective appellate counsel to present all issues of arguable
merit to the appellate court. 1In this case, counsel failed to
fulfill that responsibility. Where the points omitted or
improperly and inadequately presented are of indisputable merit
-- such as those set forth herein -- and where the difference is
between life and death, a case cries out for judicial
intervention,

Petitioner therefore requests this Court to issue its writ
of habeas corpus, and to direct that Petitioner receive a new
trial; alternatively, that this Court allow full briefing of the
issues presented herein, and grant Petitioner belated appellate
review from his conviction and sentence.
ctfu

Res y submitted,

ROBERT AUGUS
317 East Park Avenue

Tallahassee, Florida 32301
904~-224-5900
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
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c/o Office of the Attorney General, The Elliot Building, 401
South Monroe Street, Tallahassee, Florida, on this J&Z day of

August, 1985.
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