


tirely unnecessary; whether he recognizes it or not he rendered
his client effective assistance. This claim can be summarily

rejected. Denial of the motion to vacate was correct and should

be affirmed.
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" POINT III (D)

THE ARGUMENT PERTAINING TO AL-
LEGED IMPROPER CLOSING ARGUMENT
BY THE PROSECUTOR IN THE 1974
SENTENCING PROCEEDING COULD AND
SHOULD HAVE BEEN PRESENTED ON
DIRECT APPEAL.

In his motion to vacate, Harvard contends that cer-
tain statements made by the prosecutor in his rebuttal closing
argument, unobjected to by trial counsel, constitute fundamental
error; such statements made in response to defense counsel's
discussion of the changeability of law regarding capital senten-
cing, as well as his prediction that the instant law would be
struck down, simply noted that that provision of the statute
which set a twenty-five year cap on parole, for those sentenced
to life, was likewise subject to change by a legislature (ori-
ginal sentencing at 953, 935). It is well recognized that
issues pertaining to closing argument are matters which must

be raised on direct appeal, and are improperly presented in

a motion to vacate. See, Booker v. State, 441 So.2d 148 (Fla.

1983) ; Johnson v. State, 463 So.2d 207 (Fla. 1985); Francois

v. State, 470 So.2d 687 (Fla. 1985). Although Harvard does not
acknowledge this in his motion (motion at 94), he did attempt
to raise this issue on appeal following reimposition of the
death sentence (see, initial brief of appellant, March 18,

1981, pages 48-50); in its opinion, Harvard v. State, 414 So.2d

1032, 1037 (Fla. 1982), the Florida Supreme Court expressly

rejected Harvard's "attempt to seek review of issues in this
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proceeding which could have been raised in the 1977 appeal."”
This issue is improperly presented, and should not be considered
on the merits.

As with so many of his claims, Harvard attempts to
avoid this obstacle by rephrasing the issue as one of ineffec-
tive assistance of counsel, in reference to trial counsel's
failure to object; the state maintains its position that such
alternative pleading as to matters which should have been

raised on appeal is improper under Hitchcock v. State, 432

So.2d 42 (Fla. 1983) and Sireci v. State, 469 So.2d 119 (Fla.

1985). 1In evaluating any claim of ineffectiveness, one can,

pursuant to Strickland v. Washington, U.s. , 104 S.Ct.

2052, 80 L.Ed.2d 674 (1984), look to either the prejudice or
performance component; should either fail, the inquiry ends.
Here, the state maintains that Harvard cannot show prejudice.
The Florida Supreme Court has only reversed one death sentence

on the basis of improper prosecutorial argument. In Teffeteller

v. State, 439 So.2d 840 (Fla. 1983), the court found the pro-
secutor's argument that if the defendant were not sentenced to
death he would be released in twenty-five years and kill cer-
tain specific individuals to be fundamentally improper.

The argument sub judice is nothing on par with that

in Teffeteller, and counsel's failure to object to it, and pre-

serve the issue for appeal, did not affect the result below.

The Florida Supreme Court held in Paramore v. State, 229 So.2d

855 (Fla. 1969), an early capital case, that it was not funda-

mental error to inform the jury that a life sentence was not
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inviolate, in that it was common knowledge that all persons
convicted of a crime were subject to parole. Here, following
defense counsel's discussion of the changeability of law, the
prosecutor simply observed that the twenty-five year limit on
parole eligibility, imposed upon one sentenced to life, was
not impervious to legislative change. He did not, in contrast

to the situation in Teffeteller, invite the jury to speculate

as to what Harvard would do if released at any juncture, -.and
his remarks are simply not subject to interpretation as fun-
damental error. It has to be noted that comments similar to
these have been found insufficient grounds for either mis-

trial or reversal. See, Harris v. State, 438 So.2d 787 (Fla.

1983); Parker v. State, 456 So.2d 436 (Fla. 1984). 1In Harris,

the comment was to the effect that the defendant would walk

out of prison, if paroled, at age 52, "as he walked out before."
In Parker, the comment was to the effect that the defendant
would not have been able to commit the instant murder, given

his life sentences, if life had meant life. Because preser-
vation of this issue for appeal, through timely objection at
trial, would have not have benefited Harvard in any material
respect, summary disposition of his claim of ineffectiveness

is proper. Denial of the motion to vacate was correct and

should be affirmed.
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POINT IV

DENIAL OF RELIEF AS TO APPELLANT'S
CLAIMS REGARDING THE JURY INSTRUC-
TIONS AT THE PENALTY PHASE WAS NOT
ERROR.

Appellant contends on appeal that the circuit judge
was in error in denying his arguments in reference to the jury
instructions at the penalty phase; each claim was presented
was presented as a "merits" point, with an alternative alle-
gation of ineffective assistance of counsel. The state main-
tains that all of these issues represent ones which should
have been presented on direct appeal, and often unsuccessfully
were, and that appellant's rephrasing of them as claims of
ineffective assistance of counsel was improper. Each claim
will now be considered in the order presented, in greater

detail.
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POINT IV (A)

THE ARGUMENT PERTAINING TO THE
PENALTY PHASE JURY INSTRUCTIONS'
ALLEGED FAILURE TO INFORM THE
JURY AS TO THE STATE'S BURDEN OF
PROOF COULD AND SHOULD HAVE BEEN
PRESENTED ON DIRECT APPEAL.

In his motion, Harvard contends that fundamental
error has occurred in relation to the fact that the penalty
phase jury instructions allegedly did not inform the jury as
to the state's burden of proof. The Florida Supreme Court has

considered this identical claim in Songer v. State, 419 So.2d

1044 (Fla. 1982) and Armstrong v. State, 429 So.2d 287 (Fla.

1982). 1In Armstrong, the court held that the matter was not
subject to consideration in a rule 3.850 motion; in Songer,
the court expressly rejected the contention made therein that
the alleged error was fundamental.

This was an issue which was clearly available for
consideration at the time of Harvard's direct appeal. Although
such is not reflected in the motion (motion at 94), it is also
one which Harvard did attempt to raise in his initial brief,
filed in the appeal following reimposition of sentence (see,
initial brief of appellant, March 18, 1981 at 39-45). 1In
Harvard v. State, 414 So.2d 1032, 1037 (Fla. 1982), the Florida

Supreme Court expressly rejected Harvard's "attempt to seek
review of issues in this proceeding which could have been raised
in the 1977 appeal." This claim is procedurally defaulted and

improperly presented and should not be considered on the merits.
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As in a number of other claims, Harvard attempts to
avoid this obstacle by presenting an alternative argument,
couched in terms of ineffectiveness of counsel. The state

suggests that this is improper, pursuant to Hitchcock v. State,

432 So.2d 42 (Fla. 1983) and Sireci v State, 469 So.2d 119

(Fla. 1985). 1In any event, no ineffectiveness of counsel exists
as a matter of law. The Florida inquiry as to ineffective

assistance of counsel is comparable to that enunciated by the

United States Supreme Court in Strickland v. Washington,

U.sS. , 104 s.Ct. 2052, 80 L.Ed.2d 674 (1984). See, Downs

v. State, 453 So.2d 1102 (Fla. 1984). It is clear, that in
evaluating a claim of ineffectiveness, one can examine either
the performance or prejudice component of the claims; should
either fail, such claims can immediately be rejected. Here,
inasmuch as it has been held that this claim does not raise
fundamental error, and that the jury instructions as given

were not fundamentally erroneous, see, Songer, the state contends

that Harvard cannot show prejudice. Even if his counsel had
objected, no relief would have been obtained. This claim does
not merit further discussion. Denial of the motion to vacate

was correct and should be affirmed.
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 POINT IV (B)

THE ARGUMENT PERTAINING TO THE
PENALTY PHASE JURY INSTRUCTIONS'
ALLEGED SHIFTING OF THE BURDEN
COULD AND SHOULD HAVE BEEN RAISED
ON DIRECT APPEAL.

In his motion to vacate, Harvard contends that the
penalty phase jury instructions were fundamentally erroneous
in that, allegedly, they allowed the jury to assume the de-
fendant had the burden to demonstrate that death was not the

appropriate sentence, thus improperly shifting the burden of

proof. In Zeigler v. State, 452 So.2d 537 (Fla. 1984), the

Florida Supreme Court expressly held that this identical claim
was one which should have been raised on direct appeal and

one which was not cognizable in a motion to vacate. In Smith

v. State, 457 So.2d 1380 (Fla. 1984), the court further stated
that the matter did not represent a claim of fundamental error.
In light of the above, the state contends that this claim is
procedurally defaulted due to Harvard's failure to raise it

on appeal, and should not be considered on the merits.

However, Harvard presents an alternative assertion
of ineffective assistance of counsel as to this claim; the
state maintains its assertion that such alternative pleading
as to matters which should have been raised on appeal is im-

proper under Hitchcock v. State, 432 So.2d 42 (Fla. 1983) and

Sireci v. State, 469 So.2d 119 (Fla. 1985). In any event, as

the Florida Supreme Court held in Downs v. State, 453 So.2d

1102 (Fla. 1984), the Florida inquiry upon this matter is com-
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parable to that enunciated by the United States Supreme Court

in Strickland v. Washington, U.S. , 104 S.Ct. 2052,

80 L.Ed.2d 674 (1984). 1In such opinion, the court noted that
in evaluating relief on this claim, either the performance or
prejudice component could be reviewed first, and if either
fails, no further consideration is warranted. Here, the state
contends that Harvard cannot show prejudice, in that, because

any error was not fundamental, see Smith, supra, counsel's

failure to object had no effect upon the result. Denial of

the motion to vacate was correct and should be affirmed.
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-POINT IV (C)

THE ARGUMENT PERTAINING TO THE
PENALTY PHASE JURY INSTRUCTIONS'
ALLEGED FAILURE TO INFORM THE
JURY AS TO HOW TO WEIGH THE AG-
GRAVATING AND MITIGATING FACTORS
COULD AND SHOULD HAVE BEEN PRE-
SENTED ON DIRECT APPEAL.

In his motion to vacate, Harvard contends that the
penalty phase instructions to the jury were fundamentally er-
roneous, in that, allegedly, they failed to inform that, even
after weighing the aggravating and mitigating circumstances,
they still were required to determine whether death was the
appropriate penalty. This, like all other issues pertaining
to jury instructions, was one which should have been raised

on appeal, and Harvard's failure to do so precludes considera-

tion of this matter on a motion to vacate. See, Armstrong V.

State, 429 So.2d 287 (Fla. 1983); Thompson v. State, 410 So.2d

500 (Fla. 1982). The state finds this claim analogous to that

asserted in Adams v. State, 456 So.2d 888 (Fla. 1984) and

Francois v. State, 423 So.2d 357 (Fla. 1982). 1In the former

case, the defendant urged, in a motion to vacate, that it had
been error for the court to fail to instruct the jury that
they could recommend life even though they found aggravating
circumstances. The Florida Supreme Court found this to be an

improperly presented claim, citing to McRae v. Wainwright,

439 So.2d 868 (Fla. 1983), such latter case holding that a
prisoner who seeks relief in a collateral proceeding based upon

a jury instruction not challenged at trial bears the burden of

~43=




proving that the instruction given affected the trial in such
a way as to render the proceeding fundamentally unfair. The
instruction ‘in Adams was not fundamentally erroneous, and the

state contends neither was that sub judice. Harvard has pro-

cedurally defaulted on this cliam.

As in his other claims, Harvard raises an alternative
ground of ineffective assistance of counsel; the state responds
by contending that such alternative pleading, as to matters
which should have been raised on direct appeal is improper

in light of Hitchcock v. State, 432 So.2d 42 (Fla. 1983) and

Sireci v. State, 469 So.2d 119 (Fla. 1985). 1In any event, due

to the lack of fundamental error, Harvard cannot prevail on

this assertion. Under Strickland v. Washington, U.S.

___, 104 s.ct. 2052, 80 L.Ed.2d 674 (1984), one can examine
either the performance or prejudice component of an ineffective-
ness claim; should either portien fail, the inquiry ends.
Because the error was not fundamental, trial counsel's failure
to object cannot be said to have prejudiced Harvard or to have
rendered the result below unfair. It is worth noting that the

Florida Supreme Court in Adams, supra, reached the identical

conclusion in rejecting a claim of error in reference to a
failure to instruct, which the state contends is on all fours
with the situation in the case at bar. Denial of the motion

to vacate was correct and should be affirmed.
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POINT IV (D)

THE ARGUMENT PERTAINING TO THE
PENALTY PHASE JURY INSTRUCTIONS'
ALLEGED FAILURE TO INFORM THE
JURY OF THE ROLE PLAYED BY MITI-
GATING CIRCUMSTANCES COULD AND
SHOULD HAVE BEEN PRESENTED ON
DIRECT APPEAL.

In his motion to vacate, Harvard asserts that funda-
mental error occurred in regard to the jury instructions'

alleged failure to inform the jury of the role played by the

mitigating circumstances. In Adams v. State, 456 So.2d 888

(Fla. 1984), the Florida Supreme Court, confronted with the
identical claim, held that such matter was one which had to
be raised on direct appeal, and could not be presented initially
in a motion to vacate. Accordingly, given Harvard's failure
to raise this issue on direct appeal, the state contends that
this issue is procedurally defaulted, and should not be con-
sidered on the merits.

Further, Adams also raised his claims in the alter-
native as does Harvard, asserting ineffective assistance of
counsel in reference to trial counsel's failure to object to
the jury instructions; the state continues to maintain that
this procedure of alternate pleading, alleging ineffective
assistance of counsel in reference to every claim which could

have been raised on appeal but was not, violates Hitchcock v.

State, 432 So0.2d 42 (Fla. 1983) and Sireci v. State, 469 So.2d

115 (Fla. 1985). 1In any event, this claim of ineffectiveness

was rejected in Adams, on the basis of Strickland v. Washington,
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U.s. , 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the

court finding that the failure to object was not such a deficient
performance as to deprive the defendant of "a fair trial, a

trial whose result is reliable." Such summary disposition of

the ineffectiveness claim is warranted, and is the proper re-

sult sub judice. Denial of the motion to vacate was correct and

should be affirmed.
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POINT V

DENIAL OF APPELLANT'S

CLAIM RE-

GARDING THE ALLEGED DISCRIMINATORY
APPLICATION OF THE DEATH PENALTY,

AND HIS CLAIM THAT ELECTROCUTION
CONSTITUTES CRUEL AND UNUSUAL PUNISH-

MENT, WAS NOT ERROR.

In this claim, appellant combines two of those pre-

sented below, one regarding the alleged discriminatory appli-

cation of the death penalty, in light of certain statistical

evidence, and the other regarding the allegation that electro-

cution constitutes cruel and unusual punishment, in light of

evolving standards of decency. The

found that, no doubt pursuant to Boopker v. State,

circuit judge correctly

441 So.2d

148 (Fla.

1983), that the latter claim was procedurally de-

faulted, in that it could and should have been, and was,

raised on direct appeal (see, initial brief of appellant,

March 18, 1981 at 52). This court,
second appeal, stated that it rejec
review of issues in this proceeding

raised in the 1977 appeal." See, H

in its opinion in Harvards

ted his "attempt to seek

which could have been

arvard v, State, 414 So.2d

1032, 1037 (1982). Denial of this
As to appellant's other ¢
application of the death penalty, h
that this claim has been previously
statistical studies upon which it i
did not present these statistical s
a fact noted in the judge's order,

this claim is properly presented.
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s based.

claim was proper.
Laim as to the arbitrary

e is correct in recognizing

rejected, as have the

In that appellant

tudies to the court below,
is questionable whether

In any event, appellant



has failed to demonstrate any reason why this cause should

not be determines in accordance with State v. Washington,

453 So.2d 389 (Fla. 1984); Martin v, State, 455 So.2d 370
(Fla. 1984); Dobbert v. State, 456 S$0.2d 424 (Fla. 1984).

No relief is warranted.
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- CONCLUSTON

WHEREFORE, for the aforementioned reasons, appellee,

State of Florida, moves this honorable court to affirm the denial

of appellant's motion for stay of exe
conviction relief or vacation of the
respects.
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