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Mr. Harvard will now show that the errors in his case strike
at the very heart of the function of a penalty phase and are,
therefore, fundamental.

a. Reasonable Doubt

This issue involves the total omission of any jury instruc-
tion on the standard or burden of proof in the penalty trial.
See OT 954-958. There likewise was no mention of burden of proof
in any of the sentencing judge's findings. See OR 9-10, R 38-46.
The result is a complete disregard for the application of a
reasonable doubt standard for consideration of aggravating
circumstances.

Of the cases finding specific types of error fundamental,
one line of cases is particularly analogous to the kind of
instructional error alleged by Mr. Harvard. These are cases in
which the trial court, in a felony murder case, failed to
instruct on the elements of the underlying felony.

In Robles v. State, 188 So0.2d 789 (Fla. 1966) this Court

reversed a first degree murder conviction on the ground that the
instruction on felony murder was erroneous. Recognizing that
premeditation is a vital element of the crime of first degree
murder, the Court reasoned that the elements of the underlying
felony, which must be proved in lieu of premeditation, are
5equa11y vital"™ and thus the jury must be instructed on those
elements as well. This failure to give instructions on the
underlying felony when felony murder is charged was also recog-

nized as fundamental error in State v. Jones, 377 So.2d 1163

(Fla. 1979). The essence of the Jones decision is that "[ilt is

essential to a fair trial that the jury be able to reach a
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verdict based upon the law, and not be left to its own devices to
determine what constitutes the underlying felony." See also

Franklin v. State, 403 So.2d 975, 976 (1981) (even though

prosecution presented evidence sufficient to show premeditation
in a case tried on alternative theories of premeditation and
felony murder, court's failure to instruct on the underlying
elements of the felony is fundamental error).

The failure to instruct on reasonable doubt and the improper
allocation of the burden of proof in this case are particularly
analogous to Robles and Jones at the guilt/innocence phase of a
felony murder case. This is so because the two types of pro-
ceedings are parallel; the jurisprudential theory underlying the
two is the same in each case. In the felony murder case, as in
any criminal trial phase, the burden is first upon the State to
establish the elements of the offense charged, and second to meet
that burden by proof of those elements beyond a reasonable
doubt. Similarly, Florida law is quite clear that aggravating
circumstances at a capital penalty phase are "like the elements
of a capital felony in that the state must establish them."

Arango v, State, 411 Sso.24 172, 174 (Fla. 1982). Furthermore, the

State bears the burden of establishing the aggravating circum-

stances beyond a reasonable doubt. State v. Dixon, 283 So0.24 1,

9 (Fla. 1973). Therefore, the penalty phase of a capital trial
and the guilt phase of every criminal trial are identical in
their underlying principles, and what is fundamental error at the

trial is logically fundamental error at a penalty phase. That
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the specific errors in Mr. Harvard's case strike at the very
heart of the penalty phase, and are therefore fundamental, will
now be discussed in more detail.

The fifth, eighth and fourteenth amendments require proof
beyond a reasonable doubt of any fact or circumstance that is to
be used as a basis for the decision to take a person's life. The
aggravating circumstances which are necessary to support a death
sentence involve factual findings that were not required to be
made, and were not made, at the guilt phase of the trial. Due
process protections are demanded where "a new finding of fact ...
that was not an ingredient of the offense charged" must be made
in order to support a particular sentencing outcome. Specht v,
Patterson, 386 U.S. 605, 608 (1967). Since the new factual
finding is "the basis for a death sentence, the interest in
reliability plainly outweighs the State's interest™ in utilizing

a diminished standard of proof, Gardner v, Florida, 430 U.S. at

359 (plurality opinion), that "'substantially impairs the

truth-finding function.'" Hankerson v. North Carolina, 432 a.S.

233, 242 (1977).
The omission of any burden of proof instruction further

violated the constitutional rule of Furman v. Georgia, 408 U.S.

238 (1972); Proffitt v. Florida, 428 U.S. 242 (1976); Gregg V.

Georgia, 428 U.S. 153 (1976); and Godfrey v. Georgia, 446 U.S.

420 (1980), because the charge failed adequately to guide,
channel, and regularize capital sentencing discretion as required
by the eighth and fourteenth amendments. The Supreme Court "has
repeatedly said that under the Eighth Amendment ‘'the qualitative

difference of death from all other punishments requires a
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correspondingly greater degree of scrutiny of the capital

sentencing determination.'" Caldwell v, Mississippi, 105 S.Ct.

at 2639. There is thus a unique "need for reliability in the
determination that death is the appropriate punishment in a
specific case.” 1Id. at 2640. To assure this degree of relia-
bility, the Court's "'priniciple concern' ... regarding the death
penalty, [s] the 'procedure by which the State imposes the death
sentence.'" 1Id. at 2645.

Accordingly, the failure to instruct on the reasonable
doubt requirement is one of the most serious errors that could
have been committed. Proof beyond a reasonable doubt is basic to
the fairness of the proceeding, and failure to instruct on the
standard of proof is fundamental constitutional error. Finalez

v. United States, 362 F.2d 921 (10th Cir. 1966); United States ex

rel. Castleberry v. Sielaff, 446 F.Supp. 451 (N.D.Il1l. 1978).

7

See generally Hankerson v. North Carolina, supra; Dunn v. Perrin,

570 F.2d 21 (1lst Cir. 1978); cf. Moody v. State, 359 So.2d4 557

(Fla. 4th DCA 1978). The instructions denied due process. State

v. McHenry, 88 Wash.2d 211, 558 P.2d 188 (1977) (en banc). There

certainly was no "knowing and intelligent" waiver of such a

_fundamental right. See Johnson v. Zerbst, 304 U.S. 456 (1938).

.Se? also Lamadline v. State, 303 So.2d 17 (Fla. 1974) (Jury trial
oa penalty is a fundamental).

That the jury instruction constitutes fundamental error,
particularly because this is a capital case, is further supported

by the principle of Wells v. State, 98 So.2d4 795, 801 (Fla.

1957). This Court in Wells reasoned that "where the death

penalty has been imposed, we feel it our duty to overlook
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technical niceties in the interest of justice." See also Pait v.

State, 112 So.2d4 380, 386 (Fla. 1959); williams v. State, 117

So.2d 473, 476 (Fla. 1960); Burnette v. State, 157 So.2d4 65, 67
(Fla. 1963).

b. Burden of Proof

The presumption of innocence ~- the rule that the prose-
cution has the burden of proving each element of the offense
béyond a reasonable doubt -- is one of the most cherished
premises of our justice systemn. The crucial importance of
informing the jury about which party bears the burden of proving

a matter at issue was set forth in Mullaney v. Wilbur, 421 U.S.

684 (1975):

The State has affirmatively shifted the burden
of proof to the defendant. The result in a
case such as this one where the defendant is
required to prove the critical fact in dispute
is to further the likelihood of an erroneous
murder conviction. Such a result directly
contravenes the principle articulated in
Speiser v. Randall, 357 U.S. 513, 525-526

(1958):
"[wlhere one party has at stake an
interest of transcending value -- as a
criminal defendant his liberty -~ thle]

margin of error is reduced as to him by
the process of placing on the [prosecu-
tion] the burden ... of persuading the
factfinder at the conclusion of the
trial...."

See also In re Winship, 397 U.S. [358], 370-372
[(1970)T (Harlan, J., concurring).

Mullaney, 421 U.S. at 701.

The parallels between the guilt trial and the penalty trial
mean that at the commencement of Mr. Harvard's sentencing trial
he was as much entitled to a presumption in favor of life as he

was to a presumption in favor of innocence at the commencement of
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his guilt/innocence trial. That he was entitled to such a
presumption of life is demonstrated by the allocation of the
penalty phase burden of proof. Before a death sentence can even
be considered by the jury or judge in Florida, the State must
prove two elements. Dixon, 273 So.2d at 9. The State must
prove, first, that one or more statutory aggravating circum-
stances exist, and second, that death in the appropriate punish-

ment. Arango, 411 So.2d 474. Proof of aggravating circumstances

is a threshold matter of proof -- the burden of which Arango
holds must be borne by the State -- befo}e the sentencer can

consider whether to recommend or impose a death sentence. See

Béﬁclay v. Florida, 463 U.S. 939 (1983) (Stevens and Powell,

J.J., concurring). If the State fails to carry this burden, a
life sentence must be imposed. Id. at n.4.

Just as the assignment of the burden of proof to the State
in the guiltlphase of the trial corresponds with the presumption

of innocence accorded the defendant, see Sandstrom v. Montana,

442 U.Ss. 510, 522-524 (1979), the assignment of the burden of
proof to the State in the penalty phase corresponds with -- and
protects -- the presumption that, before the State satisfies its
burden, the proper sentence is life, not death. The error in
this case was thus among the most serious of instructional errors

that can be committed. That error was fundamental.
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c. Consideration of the Death Penalty's Approp-
riateness, Even Apart From Weilghing Aggrava-
ting and Mitigating Circumstances, and
Failure to Define Mitigating Circumstances

The decisions of the United States Supreme Court have
stressed that the constitutionality of a State's death penalty
system hinges upon the ability of that system to rationally

decide who dies. See, e.g., Caldwell v. Mississippi, 105 S.Ct.

at 2645. The two remaining errors in the jury instructions in
this case derive their fundamentai quality from the fact that
they do not accord with the principles of Gregg and its progeny.
Gregg established the basic principle that guided discretion is
the most fundamental distinction between a death penalty that is
constitutional and one that is not. The jury instructions, of
course, furnish the calculus by which the guideé discretion takes
place. If the essential calculus is infected by seriously
erroneous instructions, then the end product of that calculus is
fundamentally tainted. Fundamental error occurs when a defen-
dant's substantial rights were affected, and from this a manifest

miscarriage of justice occurs. United States v. Rojas, 502 F.2d

1042, 1045 (5th Cir. 1974). A capital defendant's most substan-
tial right at the penalty phase is to a correct advisory verdict.

This is so because the standard of Tedder v. State, 322 So.2d 908

(Fla. 1975) makes the advisory verdict of life binding on the
judge except when "virtually no reasonable person could differ"
that a sentence of death is appropriate. 322 So.2d4 at 910.

The gravity and implications of these two erroneous instruc-
tions are discussed at length above. Dixon clearly established

that the jury's advisory verdict is not a simple quantitative
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balancing of aggravation and mitigation, but is in essence a
qualitative assessment of the totality of the circumstances. The
failure to instruct the jury that after comparing aggravating and
mitigating circumstances it must then make this qualitative
assessment is a fatal omission. Fundamental error occurs when an
omission in an instruction is pertinent or material to what the

jury must consider in reaching its verdict. Stewart v. State, 420

So.2d4 862, 863 (1982). Further, because the assessment is
qualitative, the failure to instruct on the special role of
mitigating circumstances, with an explanation of what they are
and how they work into the calculus, is a similarly fatal
omission.

In both instances, Mr. Harvard was deprived of a proper jury
consideration. Either error alone rises to the level of funda-
mental error; in concert the errors have insured a serious
miscarriage of justice. Fundamental error occurs when the
charge, considered as a whole, is so clearly erroneous as to
result in a likelihood of a grave miscarriage of justice or to
seriously affect fairness or integrity of judicial proceedings.

United States v. McMahon, 715 F.2d 498, 500 (1lth Cir. 1983).16

16 sShould this Court reject Mr. Harvard's fundamental rights
argument, he asserts in the alternative -- relying upon his
pleadings in the court below -- that trial counsel should be
excused for not raising these issues or, in the alternative,
that trial counsel was ineffective in not preserving these
claims for appellate consideration.
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V.

THE EXECUTION OF A CONDEMNED PERSON BY ELECTRO-
CUTION AMOUNTS TO CRUEL AND UNUSUAL PUNISHMENT,
IN LIGHT OF EVOLVING STANDARDS OF DECENCY AND
THE AVAILABILITY OF LESS CRUEL BUT EQUALLY
EFFECTIVE METHODS OF EXECUTION. FURTHER, THE
DEATH PENALTY IN FLORIDA HAS BEEN IMPOSED IN AN
ARBITRARY, DISCRIMINATORY MANNER -- ON THE
BASIS OF FACTORS WHICH ARE BARRED FROM CONSID-
ERATION IN THE CAPITAL SENTENCE DETERMINATION
PROCESS BY THE FLORIDA DEATH PENALTY STATUTE
AND THE UNITED STATES CONSTITUTION. THESE
FACTORS INCLUDE THE FOLLOWING: THE RACE OF THE
VICTIM, THE PLACE IN WHICH THE HOMICIDE

OCCURRED (GEOGRAPHY), AND THE SEX O

THE

DEFENDANT. THE IMPOSITION OF THE DEATH PENALTY

ON THE BASIS OF SUCH FACTORS VIOLATE
EIGHTH AND FOURTEENTH AMENDMENTS TO THE
STATES CONSTITUTION AND REQUIRES THA

THE
NITED
MR.

HARVARD'S DEATH SENTENCE, IMPOSED DURING THE
PERIOD IN WHICH THE DEATH PENALTY WAS BEING

APPLIED UNCONSTITUTIONALLY, BE VACATED.
These two issues were raised and fully dev
and 26 of Mr. Harvard's Motion to Vacate Death Sen
Harvard will rely upon and incorporate herein t
These claims have been previously rejected by thi

merits, See, e.g., State v. Washington, 453 S

1981) (discrimination claim); Booker v. State,

(Fla. 1981l) (electrocution claim). Nevertheles
are cognizable in a Rule 3.850 proceeding. Conten
death penalty is unconstitutionally applied i

properly be raised... in a proceeding for

loped at 99 25
ence, and Mr.
at discussion.
Court on the
.2d 389 (Fla.
397 so.2d4 910
, both claims
ions that the
Florida "can

ostconviction

relief.” Henry v. State, 377 So.2d 692 (Fla. 1977). Henry

involved the discrimination issue, but the electro
equally an "as applied” challenge and therefore
cognizible. And, as Mr. Harvard detailed in
Vacate, the governing constitutional standards e

this area the evolution has been brisk. In 1974,
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ution issue is
hould also be
his Motion to
svolve, and in

at the time of




Mr. Harvard's trial, the constitutional tools for constructing

this claim did not exist; it was not until 1976

that the con-

stitutional mode of analysis for eighth amendment claims was

established.
Mr. Harvard respectfully asks the Court to
issues.

CONCLUSION

revisit these

Appellant's sentence must be vacated and remanded to the

lower court for resentencing and/or this cause must be remanded

for an evidentiary hearing on his motion to vacate death sen-

tence,

Respectfully submitted
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