


procedural. The Court held: 

This statute is not, as suggested by 
appellant, merely procedural so as to 
give it immediate effect, and reliance 
on cases such as Collins v. Wainwright, 
311 So.2d 787 (Fla. 4th DCA 1975) [presen­
tence investigation report] or Johnson 
v. State, 371 So.2d 556 (Fla. 2d DCA 
1979) [sentencing juvenile as adult pur­
suant to §39.lll(b), F.S.] is misplaced. 
In those situations the statutory direc­
tives prescribed a procedure to be fol­
lowed prior to or at sentencing, but 
did not affect the ultimate punishment. 

Id. at 675-676 (emphasis supplied). 

At bar, retrospective application of the revisions 

in the presumptive guideline sentence result in a greater 

sentence or punishment. Hence the revision in the guidelines 

are not merely procedural and affect substantive rights. 

The Rule 3.701 sentencing guidelines provide that the 

sentence scored under the guidelines is presumptive. Rule 

3.701(b)(6). Any departure from the presumptive guideline 

sentence range should be avoided. Rule 3.70l(d)(11). To 

warrant an aggravating or mitigating sentence there must 

be clear and convincing reasons for departure stated in 

writing. Rule 3.701(d)(11). As this Court held in Hendrix 

v. State, 475 So.2d 1218, 1220 (Fla. 1985). Although the 

sentencing guidelines do not eliminate judicial discretion 

in sentencing, .. it does seek to discourage departures from 

the guidelines." 

Under the guidelines an offender may expect a certain 

range of sentence based on the guidelines and has an expecta­
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tion of receiving a sentence within that range unless clear 

and convincing reasons exist to permit the judge to depart 

from the guidelines. The offender has the right to have 

those clear and convincing reasons stated in writing. Thus, 

the average offender who commits a crime under circumstances 

where no clear and convincing reasons exist for departure 

has an expectation of being sentenced within the range pro­

vided for by the sentencing guidelines. Absent clear and 

convincing reasons, it is impermissible for the judge to 

depart from the guidelines, in effect guaranteeing the 

offender committing an "average" crime a sentence wi thin 

the guideline range. There is thus a substantial right to 

receive a sentence within the guideline range. Any alteration 

in the guidelines which permits a lengthier sentence alters 

a substantive right. 

The majority in Jackson v. state, supra, relied on 

Dobbert v. Florida, supra, for the principle test a change 

in the "quantum of punishment." In Weaver v. Graham, the 

Uni ted States Supreme Court set forth a two-fold test to 

assess an ex post fact violation: (l) does the law attach 

legal consequences to crimes committed before the law took 

effect, and (2) does the law affect the prisoners who com­

mitted those crimes in a disadvantageous fashion? If the 

answer to both questions is yes, then the law constitutes 

an ex post facto law and is void as applied to those persons. 

Under the situation at bar, both prongs of the Weaver 
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test are met. First, retrospective application of the amended 

sentencing guidelines would result in it being applied to 

persons who committed offenses prior to its effective date. 

Second, these consequences have a disadvantageous effect 

in that the prisoner's sentences are enhanced. Just as the 

statutory changes in gain-time in Weaver v. Graham altered 

the "quantum of punishment," 450 u.S. at 33, so too at bar 

changes in the sentencing guidelines which result in a 

lengthier presumptive sentence alters the "quantum of punish­

ment." The trial judge cannot, under Rule 3.701(d)(11), 

deviate from the presumptive guideline sentence. The require­

ment of written clear and convincing reasons for departure 

raises the right to be sentenced within the presumptive 

guideline range to the level of a substantial right. This 

right is enforceable on appeal. See §92l. 001 (5) ("The failure 

of a trial court to impose a sentence within the sentencing 

guidelines shall be subject to appellate review pursuant 

to Chapter 924".). A defendant's substantive right to appeal 

a departure would be violated if a trial court could depart 

from a defendant's presumptive guideline sentence through 

retrospective application of more onerous guidelines than 

those in effect when he committed the crimes. 

The First, Second, Fourth and Fifth District Courts 

of Appeal were in agreement that application of the amended 

sentencing guidelines which increased the presumptive sen­

tence for a defendant violated the ex post facto clause. 
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In Miller v. state, 468 So.2d 1018 (Fla. 4th DCA 1985), 

rev. pending, #67,276, the Fourth District therein vacated 

the sentence because the sentencing judge utilized the 

amended sentencing guidelines in scoring the presumptive 

guideline sentence. The lower court held: 

A rule change that has a disadvantageous 
effect on an offender does not apply 
to crimes committed before the effective 
da te of the rule change. See Weaver v. 
Graham, 450 u.s. 24, 101 S.ct. 960, 67 
L.Ed.2d 17 (1981); state v. Williams, 
397 So.2d 663, 665 (Fla. 1981); Carter 
v. State, 452 So.2d 953 (Fla. 5th DCA 1984); 
Arnold v. State, 429 So.2d 819 (Fla. 
2d DCA 1983). 

We remand for resentencing in accordance 
wi th the sentencing guidelines in effect 
at the time the offense was committed. 

Id. at 1018. 

In Moore v. State, 469 So.2d 947 (Fla. 5th DCA 1985), 

the defendant committed the offense of lewd assault in 

April, 1984. He pled guilty in June and was sentenced in 

September, 1984. Under the original guidelines in effect 

on the date of the offense, the defendant's recommended 

sentence would have been any nonstate prison sanction. 

The recommended sentence under the amended guidelines was 

thirty months to three and one-half years incarceration. 

The trial judge imposed a three and one-half year sentence 

upon the defendant without any indication of a departure. 

The Fifth District quashed the defendant's sentence holding: 

Id. at 948. 

The First District and Second District have held that 
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the amendments to the sentencing guidelines cannot be 

applied retroactively to a defendant who committed a crime 

prior to the effective date of the amendment. See Walker 

v. State, 458 So.2d 396 (Fla. 1st DCA 1984); Hopper v. 

state, 465 So.2d 1269 (Fla. 2d DCA 1985). Hence the First, 

Second, Fourth and Fifth District Courts of Appeal were 

in agreement that application of the amended sentencing 

guidelines which increased recommended sentence for a defen­

dant violated the ex post facto clause. 

The State of Minnesota has adopted a statewide system 

of sentencing guidelines similar to the sentencing guide­

lines implemented in Florida. This Honorable Court has 

cited to Minnesota sentencing guideline decision with 

approval. See Hendrix v. State, supra. In State v. Willis, 

364 NW 498 (Minn.Ct.App. 1985), the defendant was convicted 

of aggravated robbery and burglary. On appeal, the de fen­

dant, inter alia, challenged a three month additional sen­

tence imposed on his guideline sentence. The Court held: 

Appellant's concurrent 124 month sen­
tences included the 97 month presumptive 
sentence, a 24 month upward durational 
departure, and a three-month additional 
sentence pursuant to Minnesota Sentencing 
Guidelines II.B.2.b for offenders with 
a criminal history score of six or more 
when a custodial status point is 
assigned. 

1. Appellant is correct that the 
three-month additional sentence was 
improper because Minnesota Sentencing 
Guidelines II.B.2.b was effective for 
offenses committed on or after November 
1, 1983, not for sentences after that 
date. 
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This is further support for respondent's position that 

retroactive application of the amended guidelines in these 

circumstances results in an ex post facto violation. 

B. Article X, Section 9, Florida Constitution 

Article X, §9, of the Florida Constitution (1968) 

provides: 

Repeal or amendment of a criminal statute 
shall not affect prosecution or punish­
ment for any crime previously committed 
prior to its enactment. 

It is clear under Florida law that the statute in 

effect at the time an offense is committed controls the 

maximum penalty at sentencing. Castle v. State, 330 So.2d 

10 (Fla. 1976); Ellis v. State, 298 So.2d 527 (Fla. 2d 

DCA 1984); State v. Pizarro, 383 So.2d 762 (Fla. 4th DCA 

1980). The amendment to the sentencing guidelines is not 

as suggested by petitioner merely procedural so as to give 

it immediate effect. The amendments to the sentencing guide­

lines are substantive. It clearly affects the ultimate 

punishment in the context of presumptive sentences mandated 

by the sentencing guidelines. (See Argument, supra). 

At bar, respondent committed the lewd assault on April 

29, 1984, a date within the period covered by the original 

guidelines. The application of the amended guidelines to 

the case at bar violates the state constitutional protection 

embodied in Article X, Section 9. Accordingly, the First 

District Court of Appeal was correct in reversing the trial 
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court's decision to ly the amended guidelines in these 

circumstances. 

C. Rules of Procedure 

Florida rules of c~urt pertaining to criminal procedure 

have only prospective I~ffect, absent an express statement 

to the contrary. Arnoll v. state, 429 So.2d 819 (Fla. 2d 

DCA 1983). Further, !ere the application of amendments 

to a rule of civi 1 pr cedure to pending cases would result 

in deprivation of sUb~tantial rights previously acquired 

by litigants, such ameldments, promulgated by supreme court 

order to be effective on a specified date, apply only to 

cases commenced on o.r arter such date. 13 Fla.Jur.2d, Courts 

and Judges §176. 

In state v. Green, 473 So.2d 823 (Fla. 2d DCA 1985), 

the Second District rlled that the recent amendments to 

the speedy trial rule must be applied prospectively. The 

Court held: 

Florida ruled of court have prospective 
effect only, absent an express statement 
to the cont ary. Poyntz v. Reynolds, 
37 Fla. 533, 19 So. 649 (1896); Arnold 
v. State, 429 So.2d 819 (Fla. 2d DCA 
1983); Jackso v. Green, 402 So.2d 553 
(Fla. 1st DCA 1981). 

* * * 
The event w ich began the running of 
speedy trial time was the taking of 
defendant into custody on June 25, 1984. 
Arnold; Jac son. Since this event 
occurred befdre the effective date of 
the 1985 amen~ments, new rule 3.191(i)(4) 
does not app~y. Consequently, the trial 
judge proper~y applied the former rule 
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3.191 in granting defendant's motion 
for discharg' after the speedy trial 
time had run. 

Id. at 824. Hence the amendments to Rule 3.701 have only 

a prospective effect a d cannot be applied to crimes com­

mi tted before the effective date of the amendments. Hence 

the First District's 1Uling at bar should be affirmed on 

this basis. 

D. Public Policy 

Finally, in the event this Honorable Court declines 

to hold tha t the cons1itution and/or Florida law does not 

compel sentencing a de endant to the guidelines in effect 

when the crime was itted, respondent submits that this 

Honorable Court should as a matter of public policy hold 

that the guidelines in effect when the crime was committed 

should control. The Jxpress purpose of the "sentencing 

guidelines is to estajliSh a uniform set of standards to 

guide the sentencing j Jdge in the decision-making process." 

Rule 3.701 (b). By mandrting that the guidelines in effect 

when the crime was committed control guideline scoring, 

this goal of uniformjty in calculation, administration 

and application of the uidelines will be maintained. 

If the sentencinJ date controls guideline scoring, 

the sentencing proced6re wi 11 be open to unfairness, 

capriciousness, maniPulatlon and fraud. A defendant who com­

mi ts a crime and Plead l guilty will be subj ect to one set 

of guidelines. A co- efendant or another defendant who 
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commi ts the same offe but delays in entering the plea 

can be subjected another set of guidelines. A 

co-defendant or anoth defendant who commits the crime 

on the same date and goes to trial can be subj ected to 

another set of guideli es because of the delay in reaching 

the sentencing date nefeSSitated by the trial. If a defen­

dant "affirmatively sel cts" the guidelines before a change 

in the guidelines ch guidelines apply at sentencing 

or resentencing? Can efendants who committed their crime 

prior to the guidelines line up the day before the effective 

date a disadvantageous amendment change to the guidelines 

and "affirmatively seleFt" the guideline thereby prohibiting 

imposi tion of the disaldvantageous amended guideline there­

after at a later senhenCing date? If a defendant fails 

to appear at a sentencihg hearing because of a valid medical 

reason, can the trial judge sentence the defendant under 

amendment guidelines t at go in effect on the date of the 

subsequent postponed s ntencing hearing? Did this defendant 

lose his right to the original guidelines because of the 

illness? 

It is clear that the sentencing date can be inadver­

tently or intentional 11 delayed, postponed or accelerated 

to reach some desired result in the trial court. The sen­

t 'enc1ng d ta e '1S t 00 I "capr1C10US or 1 t'e as 1C a tconcep t 0 

gauge a uniform statew~de system of sentencing guidelines. 

If a revision or amehdment is proposed and approved by 

- 22 ­



the legislature pursu nt to Section 92l.00l(4)(b) this 

·e will surely set in motlon a wave of accelerations or post­

ponements by the parttes. By gauging tbe calculation of 

the guideline scoresheet from the date an offense was com­

mitted, the unfairnesl, capriciousness and manipulation 

inherent in calculatin the guidlines from the sentencing 

date will be eliminated 

Calculating the g ideline from date of offense brings 

the necessary unformity and certainty to an already turbu­

lent procedure. The g al of uniformity and fairness will 

be assured. Therefore on the grounds stated herein, this 

Honorable Court should approve the holding of the First 

District Court of APieal, distinguish Jackson, and hold 

that the guidelines i effect on the date of an offense 

should control. 
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V CONCLUSION� 

On the grounds stated herein, the decision of the First 

IDistrict Court of Appel should be approved. 
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