
• from the three years of the total applicable guidelines sentence, 

that is not tie ex ~ facto law issue. On its face, the 

difference between the guidelines sentence under the orginal 

Committee Note (d) (12) an under the amended rule as applied in 

this case is twelve years additional punishment. This was not 

• 

erely a procedural change, like a law of evi ence; it lade the 

punishment for Taylor's crime more burdensome. Dobbert v. 

Florida, 432 U.S. 282, 97 S.Ct. 2290, 53 L.Ed.2 344,356 (1977). 

The subsequent a endment did not merely re-enact the previous 

penalty provisions, without increasing any penalty provision 

which could have been imposed under Florida Rule of Criminal 

Procedure 3.701 at the ti e of t e co~nission of the offense for 

W1 ich Taylor was being punished. Lee v. State, 294 So.2d 305,307 

(Fla. 1974). It increased the guidelines sentence, even ir it 

did not affect the term provideed by general law. As already 

noted, the penalty increase is twelve years. 

This case is not in conflict with May v. Florida Parole 

and Probation Commission, 435 So.2d 834 (Fla. 1983). Sentencing 

under the guidelines syste by a trial court is not the same 

exercise of continuing discretion t at is the responsibility of 

the Parole and Probation Commission. The sentencing court 

exercises its discretion once and for all when it imposes 

sentence under the guidelines. The Parole Cowaission exercises 

an ongoing discretion to set an inmate's parole ate. The 

function of the trial court analogous to suc continuing discre­

• tion now no longer exists under the sentencing guidelines regi­

men, retention by the judge of jurisdiction over a portion of the 

- 5 ­



~ sentence, because parole no longer exists under the guidelines. 

Florida law at the time of Taylor's 0 fense calle for 

a naximum t .ree-year split-sent nce punishment under the guide­

lines; the sentencing court used the later amendment to give im 

a fifteen years' guideline sentence. This was clearly the appli­

cation of an ex post facto law, to Taylor's disadvantage. 435 

So.2d at 838. 

~
 

~
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• CONCLUSION 

BASED UPON the arguments made and aut orities cited 

herein, Respondent respectfully requests that this Court aot 

exercise its discretionary jurisdiction to review the decision of 

the Fifth District Court of Appeal. 

Respectfully su mitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

• 
MICHAEL L. O'NEILL 
ASSISTANT PUBLIC DEFENDER 
112 Orange Avenue, Suite A 
Daytona Beach, Florida 32014 
Phone: 904/252-3367 

ATTORNEY FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I DO HEREBY CERTIFY that a true and correct copy of the 

foregoing has been served upon the Honorable Jim Smit , Attorney 

General, 125 N. Ridgewood Avenue, Fourth Floor, Daytona Beach, 

Florida 32014; and mailed to Lenard Taylor, Inmate No. A-081775, 

DeSoto Correctional Institute, Post Office Drawer 1072, Arcadi , 

Florida 33821, on this 24th day of September, 1985. 

• MICHAEL L. O'NEILL 
ASSISTANT PUBLIC DEFENDER 
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