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STATEMENT OF THE CASE 

The defendant, James Curtis McCrae, was convicted on May 

21, 1974 of first degree felony murder. Appeal was taken to the 

Florida Supreme Court raising the following grounds: 

THE TRIAL COURT ERRED IN ALLOWING THE STATE 
TO QUESTION McCRAE ABOUT A PRIOR UNRELATED 
FELONY ON CROSS-EXAMINATION. 

THE TRIAL COURT ERRED IN ADMITTING THE TES- 
TIMONY OF EDITH VEAL, MURIEL BERGNER, FAITH 
GERTNER AND WILLIAM SMITH. 

THE TRIAL COURT ERRED IN IMPOSING THE DEATH 
PENALTY BY DENYING DUE PROCESS OF LAW AND 
EQUAL PROTECTION OF LAW AND VIOLATING THE 
MANDATE OF FURMAN V. GEORGIA, BECAUSE THERE 

GREE MURDER, E'LORIDA STATUTE §782,04(1)(a) 
AND SECOND DEGREE MURDER, FLORIDA STATUTE 
§781.04(2). 

FLORIDA STATUTE $921.141 VIOLATES THE EIGHTH 
AND FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION UNDER THE MANDATE OF 
FURMAN V. GEORGIA ON ITS FACE AND AS APPLIED 
TO McCRAE. 

IS NO RATIONAL DISTINCTION BETWEEN FIRST DE- 

THE TRIAL COURT ERRED IN OVERRULING THE AD- 
VISORY VERDICT OF THE JURY FOR A LIFE SEN- 
TENCE. 

THE TRIAL JUDGE WAS INFLUENCED BY 
FACTORS NOT CONTAINED IN FLORIDA 
STATUTES $921.141 AS AGGRAVATING 
OR MITIGATING CIRCUMSTANCES AND BY 
FACTORS WHICH WERE NOT PROVED BE- 
YOND A REASONABLE DOUBT. 

THE TRIAL COURT RELIED INCORRECTLY 
UPON EVIDENCE OF A PRIOR OFFENSE. 

THE TRIAL COURT'S FINDINGS ON THE 
MITIGATING CIRCUMSTANCES ARE NOT 
BY COMPETENT, SUPPORTED SUBSTAN- 
TIAL EVIDENCE. 

While the appeal was pending, the defendant filed a Motion for 
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New T r i a l  and a Motion t o  Amend B r i e f  o f  the a p p e l l a n t .  These 

new motions claim newly d i scovered  ev idence  and a v i o l a t i o n  of 

Brady v. Maryland, 373 U.S. 83, 83 S.Ct.  1194, 10  L.Ed.2d 215 

(1963).  

e 

The Supreme Court  e n t e r e d  an o r d e r  r e l i n q u i s h i n g  j u r i s d i c -  

t i o n  t o  the t r i a l  c o u r t  t o  e n t e r t a i n  a 3.850 motion. A motion 

w a s  f i l e d  and the c o u r t  h e l d  an e v i d e n t i a r y  h e a r i n g .  The motion 

w a s  den i ed ,  appea l  t aken  and b r i e f s  f i l e d .  

On October 30, 1980,  the Supreme Court i s s u e d  an op in ion  

a f f i r m i n g  the f i n d i n g  of  g u i l t  and upholding the s en t ence  of 

d e a t h .  A motion f o r  r e h e a r i n g  was f i l e d ,  and on r e h e a r i n g  the 

c o u r t  addressed  the issues r a i s e d  i n  the 3.850 appea l .  See Mc- 

Cray v. S t a t e ,  395 So.2d 1145 ( F l a .  1981) .  Defendant sought  re- 

l i e f  via  a P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  i n  the United S t a t e s  

- 

Supreme Cour t ,  c e r t i o r a r i  was den ied .  McCrae v. F l o r i d a ,  454 

U.S. 1041 (1981).  

On March 4 ,  1982,  the Governor s igned  a d e a t h  war ran t  on 

McCrae. A P e t i t i o n  f o r  W r i t  o f  Habeas Corpus and A p p l i c a t i o n  

f o r  S t a y  o f  Execut ion w a s  f i l e d  i n  the F l o r i d a  Supreme Cour t .  

A f t e r  argument,  the c o u r t  i s s u e d  an  op in ion  g r a n t i n g  a s t a y  and 

f i n d i n g  a p p e l l a t e  counse l  i n e f f e c t i v e  f o r  f a i l i n g  t o  ra ise  on 

appea l  the t r i a l  c o u r t ' s  f a i l u r e  t o  g i v e  an i n s t r u c t i o n  d e f i n i n g  

r a p e .  On r e h e a r i n g ,  t h e  c o u r t  aga in  r eve r s ed  f i n d i n g  the f a i l -  

ure t o  i n s t r u c t  n o t  fundamental  and further i n d i c a t i n g  r a p e  w a s  

adequa t e ly  de f i ned  o the rw i se .  McCrae v. Wainwright,  422 So.2d 

824 ( F l a .  1982).  A P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  i n  the 
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United  S t a t e s  Supreme Court  w a s  den ied .  

Governor Bob Graham s igned  a second dea th  war ran t  on May 

2 7 ,  1983. P e t i t i o n e r  f i l e d  b o t h  a motion pu r suan t  t o  Rule 

3.850, F l o r i d a  Rule of Cr imina l  Procedure ,  and a second s t a t e  

habeas p e t i t i o n .  Habeas r e l i e f  was den ied .  McCrae v. Wain- 

w r i g h t ,  439 So.2d 868 (&'La. 1983).  On appea l  from t h e  d e n i a l  o f  

3.850 r e l i e f ,  t h e  Supreme Court r eve r s ed  and remanded t o  the 

t r i a l  c o u r t  t o  c l a r i f y  i t s  r e a s o n s  f o r  denying r e l i e f .  See Mc- 

Crae v. S t a t e ,  437 So.2d 1388 ( F l a .  1983) .  On remand, the t r i a l  

c o u r t  h e l d  an  e v i d e n t i a r y  h e a r i n g  on the motion. A f t e r  b r i e f i n g  

by the p a r t i e s ,  3.850 r e l i e f  w a s  den ied .  This appea l  fol lowed.  

- 
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STATEMENT OF THE FACTS 

The fo l lowing  facts  are t aken  from the F l o r i d a  Supreme 

Cour t  op in ion  on d i r e c t  appea l ,  McCray v. S t a t e ,  395 So.2d 1145 

( F l a .  1985) .  

On October 1 5 ,  1973,  Margaret  Mears, a s ix ty - seven-year -o ld  

woman, w a s  found dead i n  her apar tment .  H e r  body, unc lo thed  

from t h e  waist down, had been b r u t a l l y  b e a t e n  about  the head and 

chest and h e r  v a g i n a l  area w a s  covered w i t h  b lood.  A b loody 

palm p r i n t  l i f t e d  from her apar tment  w a s  i d e n t i f i e d  as that  o f  

the a p p e l l a n t ,  James Cur t i s  McCrae. McCrae w a s  subsequen t l y  i n -  

d i c a t e d  f o r  two coun ts  o f  murder i n  the f i rs t  deg ree ,  one count  

cha rg ing  a p remedi ta ted  k i l l i n g ,  and the o t h e r  charg ing  f e lony  

murder.  

I n  o r d e r  t o  de te rmine  h i s  competency t o  s t a n d  t r i a l ,  appe l -  

l a n t  w a s  examined by three cou r t - appo in t ed  p s y c h i a t r i s t s .  While 

a l l  three d o c t o r s  concluded tha t  a p p e l l a n t ' s  mental  d i s o r d e r s  

c r e a t e d  v i o l e n t  and u n c o n t r o l l e d  b e h a v i o r ,  a p p e l l a n t  w a s  found 

competent t o  s t a n d  t r i a l .  S p e c i f i c a l l y ,  D r .  Mordecai Haber ob- 

se rved  t h a t  McCrae s u f f e r e d  from a d i s o r d e r  which c o n t r i b u t e d  t o  

a n  e x p l o s i v e  p e r s o n a l i t y .  The d o c t o r  concluded tha t  McCrae w a s  

m e n t a l l y  competent ,  b u t  t oo  dangerous t o  be a t  l i b e r t y  i n  s o c i -  

e t y .  D r .  Thomas Haagland found tha t  McCrae w a s  capab le  o f  g i v-  

i n g  a i d  t o  h i s  counse l ,  and when s o b e r ,  w a s  a we l l- con ta ined  i n -  

d i v i d u a l  who had f i r m  c o n t r o l  over  h i s  f a c u l t i e s .  However, when 

under  the i n f l u e n c e  o f  i n t o x i c a n t s ,  a p p e l l a n t  r e l e a s e d  an under-  

l y i n g  e p i l e p t i c  f u r o r  which e rup t ed  i n t o  u n c o n t r o l l e d  v i o l e n t  
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behav io r .  D r .  C la rence  S c h l i t ,  who t e s t i f i e d  du r ing  the b i f u r -  

c a t e d  phase  of  the t r i a l ,  s t a t e d  that  McCrae w a s  s u b j e c t  t o  

a t t acks  when under  emot iona l  stress which p reven ted  h i m  from ex- 

e r c i s i n g  the r e s t r a i n t  which would be p r e s e n t  i n  a normal i n d i -  

v i d u a l .  Although the d o c t o r  s t a t e d  tha t  a p p e l l a n t  w a s  no t  i n -  

sane ,  he d i d  de te rmine  that  McCrae s u f f e r e d  from a ch ron i c  schi-  

zophren ic  i l l n e s s  and tha t  he w a s  u n l i k e l y  t o  coope ra t e  w i t h  de- 

f e n s e  counse l .  

e 

A t  t r i a l ,  the s ta te  i n t roduced  the tes t imony  of  f o u r  w i t -  

n e s s e s  f o r  the a l l e g e d  purpose  o f  showing i d e n t i t y  o r  e s t a b l i s h -  

i n g  a common scheme o r  p l a n .  E d i t h  V e a l  t e s t i f i e d  tha t  she 

l i v e d  n e a r  the vict im.  A t  the pu rpo r t ed  hour  of  the crime's 

commission, she s t a t e d  that  a young b l a c k  male w i t h  a cast  on 

h is  a r m  f i t t i n g  the same g e n e r a l  d e s c r i p t i o n  as a p p e l l a n t ,  

knocked on her door and asked f o r  Wayne Miller. Mrs. Veal 

s t a t e d  tha t  no one by tha t  name l i v e d  a t  her r e s i d e n c e .  The man 

t h e n  asked i f  her husband w a s  home. While M r s .  Veal w a s  unab le  

t o  i d e n t i f y  a p p e l l a n t  a t  p r e - t r i a l  l i n e u p ,  she w a s  a b l e  p o s i -  

t i v e l y  t o  i d e n t i f y  h i m  upon be ing  r e c a l l e d  t o  the w i tne s s  

s t a n d .  

Murie l  Bergner s i m i l a r l y  t e s t i f i e d  t h a t  she l i v e d  i n  c l o s e  

p rox imi ty  t o  the vict im.  According t o  her t e s t imony ,  on October 

14,  1972,  the day b e f o r e  the v ic t im ' s  body w a s  found, a young 

b l a c k  male a l s o  f i t t i n g  McCrae's g e n e r a l  d e s c r i p t i o n  approached 

her while she w a s  walking h e r  dog t o  ask d i r e c t i o n s .  The man 

walked away, b u t  r e t u r n e d ,  aga in  a s k i n g  q u e s t i o n s .  A t  t ha t  
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p o i n t ,  Mrs. Bergner walked h u r r i e d l y  t o  her home and locked the 

door .  She succeeded i n  f a s t e n i n g  the l o c k  j u s t  b e f o r e  the man 

a r r i v e d  a t  her doo r s t ep .  The s t a te  a l s o  c a l l e d  Dorothy Hendley 

who t e s t i f i e d  that  while walking her dog, a man whom she p o s i -  

t i v e l y  i d e n t i f i e d  as a p p e l l a n t  approached her and asked ques-  

t i o n s  s imi la r  t o  t h o s e  asked o f  Muriel Bergner.  

a 

F a i t h  Lederman Ge r tne r  and W i l l i a m  Smith t e s t i f i e d  tha t  Mc- 

Crae came t o  Mrs. G e r t n e r ' s  apar tment  on June 8 ,  1973, s e a r c h i n g  

f o r  Randy W i l l i a m s .  When informed that  W i l l i a m s  d i d  no t  l i ve  

there, McCrae l e f t ,  b u t  r e t u r n e d  s h o r t l y  t h e r e a f t e r  and asked 

Mrs. Ge r tne r  t o  accompany h i m  downs t a i r s .  She r e f u s e d ,  but W i l -  

l i a m  Smith agreed t o  go i n  her p l a c e .  Once t h e y  walked down- 

s t a i r s ,  McCrae took a swing a t  Smith and f l e d .  Later that  even- 

i n g ,  a p p e l l a n t  r e t u r n e d  and fo rced  the door open. He  drew a gun 

and s h o t  Smith.  H e  t hen  b e a t  G e r t n e r  about  the f a c e  w i t h  the 

gun and choked her b e f o r e  f l e e i n g  a g a i n .  

A f t e r  t h e  s t a te  r e s t e d ,  a p p e l l a n t  took the s t a n d  i n  h i s  own 

b e h a l f .  During d i r e c t  examina t ion ,  he w a s  asked i f  he had been 

conv i c t ed  o f  misdemeanors and i f  he had pleaded g u i l t y  t o  t h o s e  

charges .  Appe l lan t  responded i n  the a f f i r m a t i v e  t o  b o t h  ques-  

t i o n s .  H i s  counse l  t hen  asked i f  he w a s  ever conv ic ted  o f  a 

f e l o n y ,  t o  which a p p e l l a n t  a g a i n  answered a f f i r m a t i v e l y .  On 

c ross- examina t ion ,  the s t a te  a t t o r n e y  sought  t o  e l i c i t  t h e  

n a t u r e  o f  the f e l o n y  charge .  Ove r ru l i ng  d e f e n d a n t ' s  o b j e c t i o n ,  

the c o u r t  r e q u i r e d  McCrae t o  d i s c l o s e  t o  the j u r y  that  he had 

p leaded  g u i l t y  t o  a s s a u l t  w i t h  i n t e n t  t o  commit murder on the 
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ground that  a p p e l l a n t ' s  counse l  had "opened the door' '  t o  such 

q u e s t i o n i n g  . 
A f t e r  the c l o s e  o f  the e v i d e n c e ,  the j u r y  r e t u r n e d  a ver- 

0 
d i c t  of  g u i l t y  on the felony-murder  c o u n t ,  but recommended a 

l i f e  s e n t e n c e .  A s  r e q u i r e d  by $921.141(3) ,  F l o r i d a  S t a t u t e s  

(1975),  the t r i a l  j u d g e  made f i n d i n g s  of  fac t  where in  he rejec- 

t e d  the recommendation o f  the j u r y  and e n t e r e d  a judgment ca l l -  

i n g  f o r  the d e a t h  s e n t e n c e .  

The f o l l o w i n g  facts were adduced a t  the h e a r i n g  h e l d  on 

p e t i t i o n e r ' s  3.850 motion. The f i r s t  w i t n e s s  c a l l e d  w a s  Joseph  

A.  Simpson, p e t i t i o n e r ' s  t r i a l  c o u n s e l .  M r .  Simpson t e s t i f i e d  

he began working f o r  the Office of the Public Defender i n  March, 

1973,  as a l a w  c lerk .  H e  became a member o f  the b a r  i n  May o f  

1973. During tha t  t i m e ,  and p r i o r  t o  r e p r e s e n t i n g  t h i s  de fen-  

d a n t ,  M r .  Simpson a s s i s t e d  M r .  Midgley, the P u b l i c  Defender ,  i n  

a c a p i t a l  case. I n  the p e r i o d  between May, 1973 and December, 

1973,  counse l  w a s  a s s i g n e d  t o  t h e  misdemeanor d i v i s i o n ,  but 

worked on a f e w  f e l o n y  cases. He had approx imate ly  t e n  j u r y  

t r i a l s  p r i o r  t o  the McCrae t r i a l .  

P e t i t i o n e r ' s  case w a s  o r i g i n a l l y  a s s i g n e d  t o  S t e v e  Wallace, 

the Chief A s s i s t a n t  P u b l i c  Defender.  P r i o r  t o  b e i n g  a s s i g n e d  

McCrae's case, M r .  Simpson had been r e a s s i g n e d  t o  the f e l o n y  

d i v i s i o n .  When S t e v e  Wallace l e f t  the o f f i c e ,  the case w a s  

a s s i g n e d  t o  M r .  Simpson, p robab ly  i n  J a n u a r y ,  1974. This w a s  

the f irst  c a p i t a l  case f o r  which M r .  Simpson had p r imary  respon-  

s i b i l i  t y  . 
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* Although M r .  Simpson had a a caseload which included o t h e r  

f e l o n i e s ,  i t  w a s  p o s s i b l e  t o  spend more t i m e  on a c a p i t a l  case 

than  on a " rout ine"  fe lony .  M r .  Simpson had not  seen a c a p i t a l  

case from s ta r t  t o  f i n i s h  be fo re  t h e  McCrae c a s e ,  bu t  he consu l-  

t e d  wi th  o t h e r  a t t o r n e y s  on how t o  handle  a c a p i t a l  case .  Coun- 

se l  p r i m a r i l y  d i scussed  t h e  case w i t h  Doug Midgley, who showed 

h i m  o t h e r  c a p i t a l  cases and a c t u a l l y  advised him about how t o  

handle  t h e  McCrae case. M r .  Midgley had j u s t  f i n i s h e d  t r y i n g  a 

c a p i t a l  case h imse l f .  Add i t i ona l ly ,  counsel  had t h e  services of  

an i n v e s t i g a t o r  who sometimes would s i t  and assist  i n  c o u r t  as 

w e l l  as do t h i n g s  ou t  of  c o u r t .  

M r .  Simpson t e s t i f i e d  t h a t  p r i o r  t o  t r i a l ,  hear ings  were 

he ld  on p e t i t i o n e r ' s  competence. Counsel had conversa t ions  wi th  

medical e x p e r t s  a t  t h e i r  o f f i c e .  He  w a s  accompanied by e i t h e r  

an a t t o r n e y  o r  an i n v e s t i g a t o r .  M r .  Simpson i n d i c a t e d  he d id  

n o t ,  however, recal l  t h e  specif ics  of t h e s e  conversa t ions .  The 

competency i s s u e  w a s  i n i t i a l l y  s t a r t e d  by Steve Wallace. The 

d e c i s i o n  t o  abandon t h e  i n s a n i t y  defense  w a s  based on medical 

op in ions  t h a t  he w a s  sane.  

During the course  of counse l ' s  r e p r e s e n t a t i o n ,  he t a l k e d  

w i t h  p e t i t i o n e r ' s  p a r e n t s  and s i b l i n g s .  Counsel d i d  not  speak 

wi th  a wife  o r  former wi fe .  H e  d id  t a l k  wi th  p e t i t i o n e r ' s  f o r -  

m e r  f o o t b a l l  coach. M r .  Simpson a l s o  t e s t i f i e d  he d id  a l o t  of 

r e s e a r c h  and p repa ra t ion  of th i s  case. This r e s e a r c h  included 

t h e  i s s u e  of W i l l i a m s  Rule tes t imony.  Object ion w a s  made t o  

t h i s  type  of evidence.  D r .  S c h i l t  w a s  c a l l e d  dur ing  t h e  pena l ty  
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phase ;  D r .  Haber w a s  n o t  c a l l e d  because his  t es t imony  would have 

been more h e l p f u l  t o  the s t a te  t han  the defense .  D r .  Haber w a s  

o f  the op in ion  t h a t  p e t i t i o n e r ' s  conduct  was the resul t  o f  h i s  

0 

h a t r e d  f o r  white peop le .  

M r .  Simpson's t e s t imony  w a s  based on h i s  r e c o l l e c t i o n .  The 

p u b l i c  de fender  f i l e  on th i s  ca se  had been de s t royed ,  and coun- 

sel had been unab le  t o  refresh h is  r e c o l l e c t i o n  by look ing  a t  

n o t e s ,  e t c .  On the a l l e g a t i o n  of  i n e f f e c t i v e  counse l  based on 

f a i l u r e  t o  have an  independent  f i n g e r p r i n t  a n a l y s i s ,  counse l  

t e s t i f i e d  McCrae admi t t ed  t o  be ing  i n  the apar tment ,  supposedly  

t o  m e e t  some females there. 

Counsel s t a t e d  it w a s  n o t  always best t o  move f o r  a m i s -  

t r i a l  when o b j e c t i o n a b l e  comments are made du r ing  a t r i a l .  One 

must weigh the f a c t o r s  involved i n  having a n o t h e r  t r i a l ,  such 

as ,  the p r o s e c u t o r  hav ing  more t i m e  t o  pa t ch  up h o l e s ,  how the 

t r i a l  has gone so f a r  and whether you have a good j u r y .  Addi- 

t i o n a l l y ,  even a s k i n g  the comment be s t r i c k e n  o r  d i s r ega rded  may 

serve t o  emphasize the comment. A t  no t i m e  d u r i n g  c o u n s e l ' s  re- 

p r e s e n t a t i o n  of p e t i t i o n e r  w a s  counse l  aware that  h i s  o f f i c e  had 

r e p r e s e n t e d  O t i s  Walker , a s ta te  w i t n e s s .  Defense counse l  went 

i n t o  p e t i t i o n e r ' s  p r i o r  c r i m i n a l  r e co rd  t o  minimize the impact 

o f  the W i l l i a m s  Rule evidence  by p o i n t i n g  o u t  the o t h e r  conv ic-  

t i o n s  were misdemeanors. 

Desp i t e  c o u n s e l ' s  b e l i e f  the m i t i g a t i n g  w a s  r e s t r i c t e d ,  he 

w a s  a l lowed t o  p r e s e n t  n o n- s t a t u t o r y  m i t i g a t i n g  ev idence .  Coun- 

se l  r e sea r ched  areas of  the l a w  where he had no p r i o r  e x p e r i -  

ence .  
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Rober t  J acobs ,  a p u b l i c  de fender  s i n c e  January ,  1973, w a s  

c a l l e d  t o  t e s t i f y .  H e  s t a t e d  he r e p r e s e n t e d  O t i s  Walker on more 

t h a n  one occa s ion .  M r .  J acobs  a l s o  s t a t e d  he d i d  no t  recal l  

hav ing  any c o n v e r s a t i o n s  w i t h  M r .  Simpson about  the  McCrae case. 

P e t i t i o n e r ' s  ex-wife ,  Myra S t a r k s ,  t e s t i f i e d  on h i s  behalf.  

She s t a t e d  when she started d a t i n g  h i m ,  he w a s  ve ry  n i c e ,  q u i e t  

and shy.  P r i o r  t o  t h e i r  mar r iage  i n  1970, p e t i t i o n e r  t o l d  her 

he had been i n  the service. A f t e r  the mar r iage ,  p e t i t i o n e r ' s  

p e r s o n a l i t y  changed; he w a s  a g g r e s s i v e  and drank beer. P e t i -  

t i o n e r  began t o  be v i o l e n t  w i t h  her ,  but would say  he d i d  n o t  

remember t h e  ep i sodes .  

a 

The v i o l e n c e  would occur  when the p e t i t i o n e r  w a s  d r i n k i n g .  

The v i o l e n c e  was always d i r e c t e d  t o  her and no t  any t h i r d  pe rson  

who might be p r e s e n t .  During the mar r i age ,  there w a s  no i n d i c a-  

t i o n  tha t  p e t i t i o n e r  had e p i l e p s y  and M s .  S t a r k s  s a i d  she never  

s a w  p e t i t i o n e r  have a s e i z u r e .  

M r s .  S t a r k s  a l s o  t e s t i f i e d  she moved t o  C a l i f o r n i a  a f t e r  

her d ivo rce .  One of the r ea sons  she moved w a s  t o  p r even t  p e t i -  

t i o n e r  from knowing where she w a s .  There w a s  no c o n t a c t  between 

the w i t n e s s  and p e t i t i o n e r  from the d i v o r c e  u n t i l  sometime af ter  

the t r i a l .  

P a t r i c k  Doherty,  a F l o r i d a  a t t o r n e y ,  w a s  a l lowed t o  p r o f f e r  

t e s t imony  on the issue of  e f f e c t i v e  a s s i s t a n c e  o f  counse l .  He  

s t a t e d  e s s e n t i a l l y  tha t  he b e l i e v e d  de f ense  counse l  a t  t r i a l  w a s  

i n e f f e c t i v e  because  he abandoned a v i a b l e  i n s a n i t y  de fense .  The 

w i t n e s s  a l s o  i n d i c a t e d  a person w i t h  a yea r  o r  less of  t r i a l  
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expe r i ence  should  no t  be al lowed t o  hand le  a c a p i t a l  case, a l-  

though he had handled such c a s e s  w i t h  less t h a n  a y e a r ' s  e x p e r i -  

ence .  

a 
Also c a l l e d  as a w i tne s s  w a s  Theodore J .  Machler, J r . ,  

M . D . ,  a p s y c h i a t r i s t .  The c o u r t  found h i m  q u a l i f i e d  t o  g i v e  

op in ions  i n  the area of  p s y c h i a t r y .  D r .  Machler t e s t i f i e d  tha t  

based  on t h e  r e c o r d s  from d o c t o r s  and medical  f a c i l i t i e s ,  he re- 

viewed,  p e t i t i o n e r  has e p i l e p s y .  Also based on these r e c o r d s ,  

i t  appears  p e t i t i o n e r ' s  e p i l e p s y  p rogressed  from the temporal  

l o b e  t ype  t o  grand m a 1  type .  With the temporal  l obe  d i s o r d e r ,  a 

pe r son  may lash o u t  w i t h  p h y s i c a l  v i o l e n c e ,  i n c l u d i n g  d e s t r u c-  

t i o n  of  p r o p e r t y .  The l a s h i n g  o u t  would be i n d i s c r i m i n a t e .  

T h i s  t ype  of behav io r  i s  a l s o  c h a r a c t e r i z e d  by a l o s s  o f  memory 

of the even t .  The use of a l c o h o l  would i n c r e a s e  the f requency 

and i n t e n s i t y  o f  the s e i z u r e s .  A pe r son  i n  such a s e i z u r e  would 

n o t  have the a b i l i t y  t o  p r emed i t a t e  a crime. Such a person  

would be unab le  t o  c o n t r o l  h i s  a c t i o n s  and cou ld  no t  a p p r e c i a t e  

the n a t u r e  of  the ac t .  

D r .  Machler d i d  no t  p e r s o n a l l y  examine p e t i t i o n e r ,  but 

based h i s  op in ions  on the r e c o r d s  he r e c e i v e d .  He had no know- 

l e d g e  o f  a EEG be ing  done, nor  had he seen  one.  The w i t n e s s  

agreed  it w a s  p o s s i b l e  f o r  two p h y s i c i a n s  t o  d i s a g r e e  on the 

i n t e r p r e t a t i o n  o f  an EEG. It w a s  po in t ed  o u t  on cross- examina-  

t i o n  that  the r e c o r d s  used by  D r .  Machler c o n t a i n  v a r i o u s  incon-  

s i s t e n c i e s  i n c l u d i n g ,  i n t e r  a l i a ,  when h i s  e p i l e p s y  began. D r .  

Machler t e s t i f i e d  he d i d  no th ing  t o  check the accuracy  of  any of 
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t h e  records.  

The doctor  acknowledged t h a t  none of t h e  pr i son  records i n -  

d i c a t e  anyone a c t u a l l y  observing a f i t  o r  se izu re .  D r .  Machler 

a l s o  s t a t e s  h i s  knowledge of the  f a c t s  of the  murder were ob- 

t a ined  from defense counsel,  not  from the  t r i a l  t r a n s c r i p t  or  - 
po l i ce  r e p o r t s ,  e t c .  D r .  Machler t e s t i f i e d  the  school records 

would not be he lp fu l  i n  determining temporal lobe epi lepsy .  D r .  

Machler a l s o  t e s t i f i e d  t h a t  every a c t  of violence by a person 

with temporal lobe d isorder  is  not necessa r i ly  due t o  a se izu re .  
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. 

Under the standard announced by the Supreme Court in Strickland v. 

Washington, infra., appellant received reasonably effective assistance 

of counsel. 

To that end, he talkedwith and had the reports of several psychiatric 

experts. 

Counsel investigated the possibility of an insanity defense. 

After discussing these reports w i t h  his superior, counsel made 

an informal decision not t o  pursue that line of defense. 

Additionally, since there was n c ~  active conflict of interest arising 

from the public defender's office representation of a state witness, counsel 

cannot be held ineffective for failing to correct same. 

tion concerning W i l l i a m s  Rule evidence was not in effect in 1973. 

The limiting instruc- 

Counsel 

cannot be held ineffective for failing to anticipate a change in law. 

Likewise, the law in 1973 did not provide for appointment of a psychiatric 

expert to  report only to  the defense. 

Funchess v. Wainwright, infra. 

See, Mhamned v. State, infra.; and 

Appellee submits issues which could have been and should have been 

raised on appeal cannot be considered on a 3.850 mtion. Appellant i s  not 

entitled to a new sentencing hearing. 

v. State, infra., are not applicable here since counsel was prepared to  and 

did presentnanstatutory mitigating evidence. The fact that the court does 

The principles espoused in Haward 

not discuss nonstatutory mitigating evidence in the sentencing order does 

not indicate the evidence was not considered. 



ISSUE I 

APPELLANT RECEIVED REASONABLY EFFECTIVE 
ASSISTANCE OF COUNSEL. 

A p p e l l a n t ' s  claim of i n e f f e c t i v e  counse l  must be addressed  

i n  l i g h t  o f  the Uni ted  S t a t e s  Supreme C o u r t ' s  l e g a l  s t a n d a r d  f o r  

r ev iewing  i n e f f e c t i v e  a s s i s t a n c e  of  counse l  claims as o u t l i n e d  

i n  S t r i c k l a n d  v. Washington, 466 U.S. 668, 104 S.Ct.  2052, 80 

L.Ed.2d 674 (1984).  The de t e rmina t i on  o f  whether t h e  a s s i s t a n c e  

r ende red  by counse l  i s  r ea sonab ly  e f f e c t i v e  i s  not  t o  be based 

s o l e l y  upon h i s  performance a t  t r i a l ;  e f f e c t i v e n e s s  must be 

based  on t h e  t o t a l i t y  of c i r cums t ances .  Corn v. Zan t ,  708 F.2d 

549 (11 th  C i r .  1983) ;  Uni ted  S t a t e s  v. Gibbs,  662 F.2d 728 (11 th  

C i r .  1981) .  Th i s  Court has on numerous occa s s ions  adopted and 

a p p l i e d  the  S t r i c k l a n d  s t a n d a r d .  See ,  i . e . ,  S o r e c i  v. S t a t e ,  

469 So.2d 119 ( F l a .  1985);  W i t t  v. Wainwright,  465 So.2d 510 

( F l a .  1985) ;  Jackson v. S t a t e ,  452 So.2d 533 ( F l a .  1984) ;  Sh r in -  

er v.  S t a t e ,  452 So.2d 929 ( F l a .  1984) ;  Downs v. S t a t e ,  453 

So.2d 1102 ( F l a .  1984) ;  Dobbert v. S t a t e ,  456 So.2d 424 ( F l a .  

1984) ;  Adams v.  S t a t e ,  456 So.2d 888 ( F l a .  1984) ;  Smith v.  

S t a t e ,  456 So.2d 1380 ( F l a .  1984) ;  Clark v. S t a t e ,  460 So.2d 886 

( F l a .  1984) ;  Mikenas v. S t a t e ,  460 So.2d 359 ( F l a .  1984) ;  Tafe ro  

v. S t a t e ,  459 So.2d 1034 ( F l a .  1984).  

The benchmark f o r  j udg ing  claims of  i n e f f e c t i v e n e s s  is  

"whether counse l  I s  conduct  so undermined the proper  f u n c t i o n i n g  

o f  the a d v e r s a r i a l  p roce s s  tha t  the t r i a l  cannot  be r e l i e d  on as 

hav ing  produced a . r e su l t .  I '  S t r i c k l a n d  v. Washington, - 
7 
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U.S. - , 104 S.Ct .  2052, 2064 (1984) .  I n  o r d e r  f o r  a de fendan t  

t o  succeed on a claim of  c o n s t i t u t i o n a l l y  d e f i c i e n t  r e p r e s e n t a -  

t i o n  so as t o  o b t a i n  a reversal o f  c o n v i c t i o n  on d e a t h  s e n t e n c e ,  

the Uni ted  S t a t e s  Supreme Court  h e l d  tha t  he must f i r s t  show 

b o t h  tha t  c o u n s e l ' s  performance w a s  d e f i c i e n t ;  t h a t  i s ,  a show- 

i n g  that  the a t t o r n e y  w a s  n o t  f u n c t i o n i n g  as the ' c o u n s e l '  guar-  

an t eed  by the S i x t h  Amendment. Second, the defendant  must show 

tha t  there i s  a r ea sonab l e  p r o b a b i l i t y  t h a t  the d e f i c i e n t  pe r-  

formance p r e j u d i c e d  the defense  so as t o  d e p r i v e  the defendan t  

of a fa i r  t r i a l  the resu l t  of which i s  r e l i a b l e .  104 S.Ct.  

2064, 2068. P r e j u d i c e  does n o t  embrace e r r o r s  which are merely - 
d e t e r i m e n t a l  t o  d e f e n d a n t ' s  case. Corn v. Zant ,  s u p r a ,  a t  561; 

Adams v. Balkcom, s u p r a ,  739; Washington v. Watkins,  655 F.2d 

1346,  1360 ( 5 t h  C i r .  1 9 8 l ) ,  ce r t .  den i ed ,  456 U.S. 949, 102 

S.Ct .  2021, 72 L.Ed.2d 474 (1982) .  

The c o u r t  i n  S t r i c k l a n d  v.  Washington, s u p r a ,  r e j e c t e d  the  

motion that  r i g i d  g u i d e l i n e s  are t o  be u t i l i z e d  when a s s e s s i n g  

such a claim and i n s t e a d  h e l d  t ha t  the measure of  an  a t t o r n e y ' s  

performance should  be p r e d i c a t e d  upon r ea sonab l enes s  under  p re-  

v a i l i n g  p r o f e s s i o n a l  norms. The c o u r t  provided clear d i r e c t i o n  

t o  lower f e d e r a l  and s t a te  c o u r t s  r e q u i r i n g  that  j u d i c i a l  s c ru-  

t i n y  of  c o u n s e l ' s  performance must be h i g h l y  d e f e r e n t i a l .  The 

lower c o u r t s  were c l e a r l y  d i r e c t e d  t h a t  every  e f f o r t  must be 

made t o  e l i m i n a t e  the d i s t o r t i n g  e f f e c t s  of  h i n d s i g h t  and t o  t r y  

and r e c o n s t r u c t  c i rcumstances  and evaluate conduct based on 

t h o s e  c i rcumstances  as t h e y  e x i s t e d  a t  t h e  t i m e .  Requirements  
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were imposed t h a t  s t rong  presumptions be afforded t o  the  i d e a  

t h a t  counsel acted reasonably and thus e f f e c t i v e l y .  Emphasis 

was placed on s t r a t e g i c  choices made a f t e r  thorough inves t iga-  

t i o n  and t h a t  those choices were v i r t u a l l y  unchallengable,  and a 

p a r t i c u l a r  dec is ion  not t o  i n v e s t i g a t e  must be assessed f o r  rea-  

sonableness considering a l l  t he  circumstances and applying a 

heavy measure of deference t o  the  a t t o r n e y ' s  judgments. 

Most important ly ,  i t  was s t a t e d  t h a t  when a defendant cha l-  

lenges a death sentence,  the  quest ion i s  whether t h e r e  is  a rea-  

sonable p r o b a b i l i t y  t h a t ,  absent the  e r r o r s ,  the  sentencer  would 

have concluded t h a t  the  balance of aggravating and mi t iga t ing  

circumstances d i d  not warrant death.  In  t h i s  context ,  t o  t h e  

ex ten t  t h a t  an a p p e l l a t e  court  independently reweighs the  evi-  

dence, i t  too was bound by t h a t  process .  "[A] cour t  making t h e  

p re jud ice  inqui ry  must ask i f  t h e  defendant has ae& t he  burden 
/r'r-.cl;t -: 

of showing t h a t  the  dec is ion  reached would reasonably l i k e l y  

have been d i f f e r e n t  absent the  e r r o r s ."  104 S .C t .  2069. 

In  Ford v. S t r i ck land ,  696 F.2d 804 (11th C i r .  1983) (en 

banc) ,  the  Eleventh C i r c u i t  Court of Appeals  addressed the  i s sue  

a s  follows: 

I n  reviewing i n e f f e c t i v e  a s s i s t a n c e  of coun- 
se l  claims,  w e  do not s i t  t o  second guess 
considered profess ional  judgments with t h e  
b e n e f i t  of 20/20 h inds igh t .  Washington v. 
Watkins, 655 F.2d a t  1355; Easter  v. E s-  
t e l l e ,  609 F.2d 756 (5 th  C i r .  1980). W e  
have c o n s i s t e n t l y  held t h a t  counsel w i l l  no t  
be  regarded c o n s t i t u t i o n a l l y  d e f i c i e n t  
merely because of t a c t i c a l  decis ions.  See 
United S t a t e s  v. Guerra, 628 F.2d 410 (5 th  
C i r .  1980), cer t .  denied, 450 U.S. 934, 101 
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S.Ct .  1398,  67 L.Ed.2d 369 (1981);  Buckelew 
v. Uni ted  S t a t e s ,  575 F.2d 515 ( 5 t h  C i r .  
1978) ;  Uni ted  S t a t e s  v. Beas ley ,  479 F.2d 
1124,  1129 ( 5 t h  C i r . ) ,  c e r t .  denied  414 U.S. 
924, 94 S t .  C t .  252, 38 L.Ed.2d 158 (1973);  
W i l l i a m s  v. Beto ,  354 F.2d 698 ( 5 t h  C i r .  
1965) .  Even where an a t t o r n e y ' s  s t r a t e g y  
may apppar  wrong i n  r e t r o s p e c t ,  a f i n d i n g  o f  
c o n s t i t u t i o n a l l y  i n e f f e c t i v e  r e p r e s e n t a t i o n  
is  n o t  a u t o m a t i c a l l y  mandated. Baty v. 
Balkcom, 661 F.2d 391,  395 n .8  ( 5 t h  C i r .  

2307, 7 3  L.Ed.2d 1308- ( 1 9 8 2 r ) B a l d w i n  v. 
Blackburn,  653 F.2d 942, 946 ( 5 t h  C i r .  
1981) .  

1981) ,  ce r t  . den i ed ,  U.S. 102 S.Ct.  

(22,  23) That counse l  f o r  a c r i m i n a l  defen-  
dan t  has no t  pursued eve ry  conce ivab l e  l i n e  
o f  i n q u i r y  i n  a case does no t  c o n s t i t u t e  
i n e f f e c t i v e  a s s i s t a n c e  o f  counse l .  Love t t  
v. F l o r i d a ,  627 F.2d 706, 708 ( 5 t h  C i r .  
1980).  This i s  no t  a case i n  which counse l  
a l l e g e d l y  f a i l e d  t o  p r e p a r e  and i n v e s t i g a t e  
adequa te ly .  Fo rd ' s  counse l  w a s  r e a sonab ly  
l i k e l y  t o  r e n d e r  and d i d  r ende r  r e a sonab l e  
e f f e c t i v e  a s s i s t a n c e .  See He r r i ng  v. Es-  
t e l l e ,  491 F.2d 125,  127 (5th C i r .  1974) .  
Because the r e c o r d  reveals Ford r e c e i v e d  
c o n s t i t u t i o n a l l y  adequa te  r e p r e s e n t a t i o n  and 
no p r e j u d i c e  r e s u l t e d  t o  h i m  by any a c t i o n  
o r  i n a c t i o n  o f  counse l ,  see Washington v. 
Watkins,  655 F.2d a t  1362. Ford has n o t  
c a r r i e d  h i s  burden o f  p rov ing  i n e f f e c t i v e  
a s s i s t a n c e  o f  counse l .  See Uni ted  S t a t e s  v. 
K i l l i a n ,  639 F.2d 206, 210 ( 5 t h  C i r . ) ,  ce r t .  
den i ed ,  451 U.S .  1021, 101 S.Ct.  3014, 69 
L.Ed.2d 394 (1981).  

(Ford v. S t r i c k l a n d ,  sup ra  a t  820) 

See  a l s o  S t a n l e y  v. Zan t ,  697 F.2d 955 (11 th  C i r .  1983) ,  

i n  which the Eleven th  C i r c u i t  Court o f  Appeals aga in  emphasized 

t h a t  a defendant  must demonst ra te  p r e j u d i c e  : 

(1) The framework f o r  ana lyz ing  claims o f  
c o n s t i t u t i o n a l l y  i n e f f e c t i v e  a s s i s t a n c e  of 
counse l  i n  t h i s  c i r c u i t  w a s  set f o r t h  i n  the 
en  banc op in ion  i n  Washington v. S t r i c k l a n d ,  
693 F.2d 1243 ( 5 t h  C i r .  1982) (Uni t  B en 
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banc) .  Under Washington v. S t r i c k l a n d ,  a 
p e t i t i o n e r  a s s e r t i n g  that  counsel  f a i l e d  t o  
conduct an  adequate p r e t r i a l  i n v e s t i g a t i o n  
has  t h e  i n i t i a l  burden of making a dua l  
showing. A s  a th re sho ld  requirement ,  he 
must show that h i s  counsel  w a s  i n  f ac t ,  i n -  
e f f e c t i v e ,  t h a t  counsel  ' s  conduct w a s  not  
w i th in  t h e  "range of competence demanded o f  
a t t o r n e y s  i n  c r imina l  cases, '' McMann v. 
Richardson,  397 U.S. 759, 771 ,  90 S . C t .  
1441, 1449, 25 L.Ed.2d 763 (1970); Mylar v. 
S t a t e ,  671 F.2d 1299, 1301 (11 th  C i r .  1982) 
p e t .  f o r  cer t .  f i l e d ,  U.S. , 103 S . C t .  

, 74 L.Ed.2d 5O-tJ.S.L.W. 3984 (U.S .  
June 7 ,  1982)(No7b1-2240) .  This i s  an ob- 
jec t ive  assessment of whether t r i a l  counsel  
f e l l  below accep tab le  p r o f e s s i o n a l  s t anda rds  
i n  no t  advocat ing the under lying claim. 
This  p o r t i o n  of t h e  a n a l y s i s  may a sk ,  f o r  
example, whether counsel  conducted a reason-  
a b l e  p r e t r i a l  i n v e s t i g a t i o n  and whether 
c o u n s e l ' s  f a i l u r e  t o  i n v e s t i g a t e  c e r t a i n  
l i n e s  of defense  w a s  p a r t  of  a s t r a t e g y  
based on reasonable  assumptions. A p e t i -  
t i o n e r  has t h e  a d d i t i o n a l  burden of  proving 
t h a t  h i s  c o u n s e l ' s  i n e f f e c t i v e n e s s  caused 
"actual and s u b s t a n t i a l  p re jud ice"  t o  h i s  
case .  Because w e  hold t h a t  S tan ley  has  
f a i l e d  t o  prove t h a t  h i s  t r i a l  counsel  w a s  
i n e f f e c t i v e ,  w e  need no t  r each  t h e  i s s u e  of  
p r e j u d i c e .  

See a l s o  United S t a t e s  v.  Valenzuela-Barnal .  102 S.Ct. 

3440 (1982). 

Appel lant  asserts that  h i s  t r i a l  couns.el rendered i n e f f e c -  

t i v e  a s s i s t a n c e  a t  bo th  t h e  g u i l t  and pena l ty  phases of t h e  

t r i a l .  We t u r n  t o  these con ten t ions .  

The t h r u s t  of a p p e l l a n t ' s  claim of i n e f f e c t i v e  counsel  

seems t o  be t h a t  t r i a l  cousnel  w a s  i n e f f e c t i v e  because he had 

been p r a c t i c i n g  l a w  f o r  on ly  a yea r ,  and t h i s  inexper ience  l ed  

him t o  abandon a v i a b l e  defense .  It has been he ld  t h a t  inexper-  

i ence  a lone i s  no t  per  se i n e f f e c t i v e  a s s i s t a n c e .  See G r i f f i n  
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v. Wainwright,  588 F.2d Supp. 1549 (M.D. F l a .  1984) and Uni ted  

, 80 L.Ed.2d 657 S t a t e s  v.  Cron ie ,  - 104 S.Ct.  -' U.S. - 
(1984) .  That  i s  c e r t a i n l y  t rue  i n  t h i s  case s i n c e  t h e  r eco rd  

i n d i c a t e s  counse l  made e x t e n s i v e  p r e p a r a t i o n s  f o r  t h i s  t r i a l .  

T r i a l  counse l  had been w i t h  the p u b l i c  d e f e n d e r ' s  o f f i c e  

f o r  approx imate ly  one y e a r  when he w a s  a s s i gned  the  McCrae case. 

He had worked i n  the misdemeanor and f e lony  d i v i s i o n s  of  that 

o f f i c e .  Counsel w a s ,  i n  f ac t ,  a s s i gned  a f e lony  load  a t  t ha t  

t i m e ,  b u t  the case load  w a s  no t  overwhelming. M r .  Simpson had 

conducted about  t e n  j u r y  t r i a l s .  While t h i s  w a s  the f i r s t  c a p i -  

t a l  case f o r  which M r .  Simpson had pr imary r e s p o n s i b i l i t y ,  he 

had a s s i s t e d  M r .  Midgley, the P u b l i c  Defender,  on a c a p i t a l  

case. 7 

the h a n d l i n g  I n  p r e p a r i n g  f o r  th i s  t r i a l ,  counse l  Eksmrssed 

o f  c a p i t a l  cases w i t h  o t h e r  a t t o r n e y s .  H i s  pr imary source  o f  

h e l p  and a s s i s t a n c e  was M r .  Midgley, who had j u s t  t r i e d  a c a p i -  

t a l  case himself. M r .  Midgley no t  on ly  d i s cus sed  the p a r t i c u l a r s  

of  t h e  McCrae case, but a l s o  showed h i m  the case f i l e s  from 

o t h e r  c a p i t a l  cases t o  f a m i l i a r i z e  h i m  t o  t h i s  type  o f  case. M r .  

C4A.Ad.A 44' . .  

Simpson a l s o  had the services of  an  i n v e s t i g a t o r  who assisted 

h i m  b o t h  i n  and ou t  of c o u r t .  Counsel a l s o  s t a t e d  he d i d  re- 

s e a r c h  and p repared  on v a r i o u s  i s s u e s  o f  l a w  he had n o t  been ex-  

posed t o  b e f o r e ,  i n c l u d i n g  the issues o f  f i n g e r p r i n t  i d e n t i f i c a -  

t i o n ,  s e ro logy ,  W i l l i a m s  Rule t e s t imony  and the defense  of i n -  

s a n i t y .  

The f i r s t  i n q u i r y  i n t o  d e f e n d a n t ' s  competency w a s  made by 
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S t e v e  Wallace, who handled  t h i s  case p r i o r  t o  h i s  d e p a r t u r e  from 

the p u b l i c  d e f e n d e r ' s  o f f i c e .  M r .  Simpson w a s  aware of  t h e  pos-  

s i b l i t y  o f  a n  i n s a n i t y  d e f e n s e  and i n v e s t i g a t e d  t h a t  p o s s i b l i t y .  

e 
He r e q u e s t e d  the appointment  of a t h i r d  p s y c h i a t r i c  e x p e r t  t o  

a ss i s t  i n  t h i s  e f f o r t .  Two o t h e r  e x p e r t s  had p r e v i o u s l y  been 

a p p o i n t e d .  Counsel p e r s o n a l l y  t a l k e d  w i t h  each of  the three ex-  

p e r t s  i n  r e g a r d s  t o  the d e f e n d a n t ' s  s a n i t y  and competency. Thus, 

c o u n s e l  had the b e n e f i t  of b o t h  the p s y c h i a t r i c  r e p o r t s  f i l e d  by 

these d o c t o r s ,  as w e l l  as face t o  face c o n v e r s a t i o n s .  A t  no 

t i m e  d i d  these e x p e r t s  s a y  the de fendan t  was i n s a n e  o r  incompe- 

t e n t .  

a 

A f t e r  the de fendan t  was examined by the d o c t o r s  and r e p o r t s  

were made and a f t e r  d i s c u s s i o n  w i t h  the P u b l i c  Defender ,  d e f e n s e  

c o u n s e l  made a n  informed d.beus-shn n o t  t o  pursue  an  i n s a n i t y  

d e f e n s e .  Con t ra ry  t o  the a s s e r t i o n  b e i n g  made by the d e f e n d a n t ,  

t h i s  w a s  n o t  an  a r b i t r a r y  d e c i s i o n  made by an  i n e x p e r i e n c e d  

a t t o r n e y .  This w a s  a c o n s i d e r e d  d e c i s i o n  based on r e p o r t s  o f  

e x p e r t s  i n  t h e  p a r t i c u l a r  f i e l d  and made a f te r  f u l l  d i s c u s s i o n  

and p r e p a r a t i o n  o f  the issue. 

&-: 

Even though t h e  r e p o r t s  o f  D r .  Haber and D r .  Hoagland i n d i -  

c a t e d  the d e f e n d a n t ' s  examinat ion  w a s  c o n s i s t e n t  w i t h  temporal  

l o b e  s e i z u r e  d i s o r d e r ,  it  w a s  s t i l l  a r e a s o n a b l e  d e c i s i o n  t o  n o t  

p r e s e n t  an  i n s a n i t y  d e f e n s e  when these r e p o r t s  are viewed i n  the 

c o n t e x t  o f  the t o t a l i t y  of  the c i rcumstances  s u r r o u n d i n g  t h i s  

o f f e n s e .  S t r i c k l a n d  v. Washington, s u p r a .  The t h e o r y  the de- 

fendan t  seems t o  be  espous ing  i s  he had an  e p i l e p t i c  s e i z u r e  

t r i g g e r e d  by a l c o h o l .  The d e f e n d a n t ' s  ex-wife t e s t i f i e d  he 
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became v i o l e n t  wi th  her when he w a s  d r ink ing .  F i r s t  and fo re-  

most i t  must be kep t  i n  mind that  t h e r e  i s  nothing i n  t h e  record  

t o  support  a conclusion t h a t  p e t i t i o n e r  w a s  d r ink ing  on t h e  

n i g h t  of t h e  o f f ense .  Add i t i ona l ly ,  counsel  d id  no t  have t h e  

b e n e f i t  of Mrs. S t a r k s  obse rva t ions .  She had divorced t h e  de- 

fendant  and d id  no t  l e t  h i m  know of her whereabouts; she on ly  

knew of t h e  case a f t e r  t r i a l .  

Mrs. S t a r k s '  tes t imony of a p p e l l a n t ' s  v io l ence ,  which w a s  

d i r e c t e d  toward h e r ,  w a s  i n c o n s i s t e n t  wi th  M r .  Machler 's  tes t i-  

mony of t h e  b e h a v i o r i a l  p a t t e r n  of one w i t h  temporal lobe  sei- 

zu re  d i s o r d e r .  The ex-wife s t a t e d  the defendant ' s v io l ence  w a s  

d i r e c t e d  o r  channel led toward h e r  even when o t h e r s  were p r e s e n t .  

She a l s o  s t a t e d  she could sometimes b r i n g  a p p e l l a n t  out  of  a 

v i o l e n t  ep i sode  by c a l l i n g  h is  name. D r .  Machler t e s t i f i e d  how- 

ever, t h a t  a person wi th  temporal lobe e p i l e p s y  w i l l  go i n t o  an 

uncon t ro l l ed  r age  and a t t a c k  anything and anyone. Add i t i ona l ly ,  

one cannot be brought ou t  of  a s e i z u r e  by c a l l i n g  h i s  name. 

D r .  Machler t e s t i f i e d  it w a s  h i s  opinion t h a t  a p p e l l a n t  had 

a temporal lobe s e i z u r e  a t  t h e  t i m e  of  t h e  crime. H e  acknowled- 

ged, however, that  he had never pe r sona l ly  examined t h e  defen-  

dan t .  A l l  of  h i s  conclusions  and/or  opinions  were formulated 

based on r eco rds  he had r ece ived  which included r e p o r t s  from 

d o c t o r s  and medical f a c i l i t i e s .  D r .  Machler f u r t h e r  acknowled- 

ged t h e s e  documents contained i n c o n s i s t e n c i e s  which he did  n o t  

a t t empt  t o  v e r i f y .  Of p a r t i c u l a r  i n t e r e s t  i s  the fact  t h a t  D r .  

Machler never read  the t r i a l  o r  p o l i c e  account of t h e  murder and 
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murder scene ;  he ob t a ined  h i s  v e r s i o n  o f  the e v e n t s  from de fense  

counse l .  Y e t ,  the n a t u r e  o f  the murder and the murder scene  

were s i g n i f i c a n t  f a c t o r s  the d o c t o r  cons ide red  i n  r e ach ing  h i s  

conc l u s  i o n s .  

0 

P e t i t i o n e r  a t t e m p t s  t o  make much o f  the fact  tha t  de f ense  

counse l  i n d i c a t e d  he cou ld  no t  r eca l l  v a r i o u s  c o n v e r s a t i o n s  o r  

r e a s o n s  f o r  making s p e c i f i c  d e c i s i o n s .  The t r i a l  o f  the case 

occu r r ed  i n  1974, and the e v i d e n t i a r y  h e a r i n g  on the 3.850 

motion occur red  i n  January  o f  1985. Some e l even  (11) y e a r s  have 

e l apsed  s i n c e  counse l  p repared  f o r  and t r i e d  th i s  case. Counsel 

d i d  no t  have the b e n e f i t  o f  r e f r e s h i n g  h i s  r e c o l l e c t i o n  from the 

case f i l e  because  tha t  f i l e  had been de s t royed .  One can r e a d i l y  

unders tand  tha t  a p e r s o n ' s ,  i n c l u d i n g  an a t t o r n e y ' s ,  memory 

would f ade  a f t e r  such a l o n g  pe r i od  o f  t i m e .  

M r .  Simpson s t a t e d  he could  no t  recal l  why D r .  Hoagland w a s  

n o t  c a l l e d  as a w i t n e s s  du r ing  the p e n a l t y  phase.  He  d i d  n o t  

c a l l  D r .  Haber because h i s  t e s t imony  would have been more he lp-  

f u l  t o  the s ta te  t han  t o  the de f ense .  D r .  Haber w a s  of the  

o p i n i o n  t h a t  p e t i t i o n e r ' s  conduct  w a s  the r e su l t  o f  his  h a t r e d  

f o r  white people .  Counsel cannot  be f a u l t e d  f o r  making a t a c t i -  

cal d e c i s i o n  no t  t o  c a l l  a p a r t i c u l a r  w i t n e s s  when the w i t n e s s '  

t e s t imony  cou ld  be a two-edged sword. See Songer v. S t a t e ,  419 

So.2d 1044 ( F l a .  1982) .  

A t  the p e n a l t y  phase ,  counse l  d i d  p r e s e n t  p s y c h i a t i c  t e s t i -  

mony from D r .  S c h i l t .  Testimony o f  a n o n- s t a t u t o r y  m i t i g a t i n g  

n a t u r e  i n  the form of  p e r s o n a l  h i s t o r y  and character came i n  
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from Coach Stephens ,  t h e  de fendan t ' s  h igh  school  coach. T r i a l  

counsel  argued and presen ted  enough m i t i g a t i n g  evidence t o  con- 

v ince  a t  leas t  s i x  (6)  members of t h e  j u r y  t h a t  t h e  defendant 

should no t  be  given t h e  u l t i m a t e  punishment. The j u r y ,  i n  f a c t ,  

recommended l i f e  i n  p r i s o n .  

0 

The t r i a l  judge had t h e  b e n e f i t  of not  only  t h e  tes t imony 

a t  t h e  g u i l t  and p e n a l t y  phases of t h e  t r i a l ,  bu t  a l s o  the bene- 

f i t  of a l l  of the p s y c h i a t r i c  r e p o r t s .  A t r i a l  judge can a l s o  

cons ide r  i t e m s  not  p re sen tab l e  t o  the pena l ty  j u r y ,  such as a 

presen tence  i n v e s t i g a t i o n  r e p o r t ,  i n  determining t h e  a p p r o p r i a t e  

sen tence .  

Given t h e  t o t a l i t y  of t h e  c i rcumstances  which e x i s t e d  a t  

t h e  t i m e  of  t h e  murder, e l i m i n a t i n g  t h e  d i s t o r t i n g  a f f e c t s  of 

h i n d s i g h t ,  t h e  State of F l o r i d a  submits p e t i t i o n e r  r ece ived  rea- 

sonably e f fec t ive  a s s i s t a n c e  of  counsel .  Counsel had psychia-  

t r i c  r e p o r t s  which i n d i c a t e d  the defendant w a s  sane and compe- 

t e n t  t o  s tand  t r i a l .  The p s y c h i a t r i s t  had s a i d  t h e  f i nd ings  

were c o n s i s t e n t  wi th  temporal  lobe  e p i l e p s y ,  bu t  n e i t h e r  of t h e  

t h r e e  e x p e r t s  opined t h e  defendant w a s  having a s e i z u r e  a t  t h e  

t i m e  of t h e  of fense .  Furthermore,  t h e r e  w a s  no i n d i c a t i o n  t h e  

defendant  w a s  i n t o x i c a t e d .  It is  a l s o  s i g n i f i c a n t  t o  no te  t h a t  

t h e  defendant admit ted being on t h e  murder premises and gave an  

exp lana t ion  of how h i s  p r i n t s  go t  on t h e  w a l l .  Even D r .  Machler 

had t o  agree  t h a t  you cannot a t t r i b u t e  every act  of v io l ence  of  

a person with  e p i l e p s y  t o  an e p i l e p t i c  s e i z u r e .  

The defendant has  no t  c a r r i e d  h i s  burden of demonstra t ing 
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any a c t s  o r  omissions of counsel t h a t  were measureable below 

what i s  expected of competent counsel. There has a l s o  been no 

showing t h a t  the  r e s u l t  of the  t r i a l  would have been d i f f e r e n t  

0 

but f o r  any de f i c i enc ies  by counsel. S t r ick land v .  Washington, 

supra.  

Appellant a l s o  argues h i s  counsel w a s  i n e f f e c t i v e  f o r  f a i l -  

ing t o  co r rec t  a c o n f l i c t  of in te res t  a r i s i n g  from counse l ' s  

o f f i c e  represent ing  a s t a t e  w i t n e s s ,  O t i s  Walker. Appe l l ee  sub- 

m i t s  counsel cannot be held i n e f f e c t i v e  s ince  the re  was no ac- 

t u a l  and s u b s t a n t i a l  c o n f l i c t  of i n t e r e s t  and defense counsel 

was unaware of such rep resen ta t ion .  

Joseph Simpson, defense counsel a t  t r i a l ,  t e s t i f i e d  a t  t h e  

ev iden t i a ry  hearing held on the  3.850 motion t h a t  he w a s  not 

aware of the  publ ic  defender 's  r ep resen ta t ion  of the  s ta te  w i t -  

ness .  Robert Jacobs,  a l s o  a publ ic  defender i n  the  o f f i c e  with 

M r .  Simpson, s t a t e d  he represented O t i s  Walker on more than one 

occasion. While the  publ ic  defender ' s  records from 1973 had 

been destroyed, records from the  c l e r k ' s  o f f i c e  i n d i c a t e s  

Jacobs'  r e p r e s e n t e d  the  witness i n  t h a t  year .  However, Jacobs 

f u r t h e r  s t a t e d  he did not r e c a l l  having any conversation with 

M r .  Simpson concerning the  McCrae case.  

I n  order  f o r  a c o n f l i c t  of i n t e r e s t  t o  be a denia l  of t h e  

defendant ' s  c o n s t i t i t i o n a l  r i g h t ,  t h e r e  must be shown a c t u a l ,  

not  mere ly  specu la t ive ,  c o n f l i c t .  Baty v .  Balkcom, 661 F.2d 391 

(5 th  C i r .  1981) and United States v.  Alvarez, 696 F.2d 1307 

(11th C i r .  1983). The mere f a c t  t h a t  a t torneys  i n  a law o f f i c e  
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r e p r e s e n t  two co- defendants  i s  no t  p e r  se an actual  c o n f l i c t .  

I n  Burger v. Kemp, 753 F.2d 930 ( l t h  C i r .  1985) ,  the c o u r t  

add re s sed  a s i t u a t i o n  wherein two l a w  p a r t n e r s  r e p r e s e n t e d  co- 

defendan t s .  Even though the two a t t o r n e y s  a s s i s t e d  each o t h e r  

t o  a c e r t a i n  e x t e n t  on the two cases, the c o u r t  found that  w a s  

n o t  enough t o  show actual  c o n f l i c t .  See a l s o ,  Cuyler  v. 

S u l l i v a n ,  446 U.S. 335, 100 S.Ct.  1708,  64 L.Ed.2d 333 (1980) .  

The s ta te  c o u r t s  have likewise i n d i c a t e d  there must be a n  

actual  c o n f l i c t  o f  i n t e r e s t .  F o s t e r  v. S t a t e ,  387 So.2d 344 

( F l a .  1980).  I n  F o s t e r ,  an  a c t u a l  c o n f l i c t  w a s  found based on 

the fac t  that  the same a t t o r n e y  r e p r e s e n t e d  a defendan t  and a 

s ta te  w i t n e s s  and that  w i t n e s s  was herself charged w i t h  the same 

crime. Sub j u d i c e ,  there had been no showing o f  actual  con- 

f l i c t .  

Defense counse l  d i d  no t  know h i s  o f f i c e  w a s  r e p r e s e n t i n g  

the w i t n e s s .  There has been no i n d i c a t i o n  o f  a l l e g a t i o n  t ha t  

counse l  d i d  o r  f a i l e d  t o  do some ac t  based on h i s  o f f i c e ' s  re- 

p r e s e n t i o n  o f  Walker. It should  a l s o  be noted  tha t  wh i l e  O t i s  

Walker t e s t i f i e d  f o r  the s t a te ,  he w a s  no t  a "key" w i t n e s s  i n  

the s ense  of  h is  t e s t imony  be ing  c ruc ia l .  The s t a te  had abun- 

d a n t  ev idence  o f  t h e  d e f e n d a n t ' s  g u i l t .  Other w i tne s se s  p u t  the 

defendan t  a t  o r  n e a r  the scene  o f  the crime, and there w a s ,  o f  

c o u r s e ,  the d e f e n d a n t ' s  bloody palm p r i n t .  

This case i s  n o t  u n l i k e  the s i t u a t i o n  addressed  by t h i s  

Court  i n  P o r t e r  v. S t a t e ,  478 So.2d 33 ( F l a .  1985) .  The defen-  

dan t  i n  P o r t e r  claimed one of  h i s  a t t o r n e y s  l abored  under a 
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c o n f l i c t  of i n t e r e s t  because he had p rev ious ly  reperesen ted  a 

s t a t e  wi tness .  I n  r u l i n g  there had been no meaningful c o n f l i c t ,  

t h i s  Court s a i d :  

The claim that  one of  P o r t e r ' s  t r i a l  counsel  
l abored  under a c o n f l i c t  of i n t e r e s t  i s  be- 
l i e d  by t h e  record .  No meaningful c o n f l i c t  
of i n t e r e s t  impeded P o r t e r ' s  counsel .  C f .  
Webb v. S t a t e ,  433 So.2d 496 (F l a .  1983).  
Counsel ac t ed  qu ick ly  t o  withdraw from the 
r e p r e s e n t a t i o n  of t h e  wi tness  who had been 
charged wi th  a crime completely un re l a t ed  t o  
the events  of t h i s  homicide. That wi tness  
t e s t i f i e d  as t o  s ta tements  t h a t  P o r t e r  made 
t o  him whi le  i n  j a i l .  Counsel c ros s-  
examined h i m ,  and t h e r e  i s  no i n d i c a t i o n  
tha t  t h e  p r i o r  r e p r e s e n t a t i o n  l i m i t e d  t h a t  
cross- examinat ion.  

( t e x t  a t  page 35 - 36) 

Sub j u d i c e ,  counsel  likewise cannot be he ld  i n e f f e c t i v e  

f o r  f a i l i n g  t o  c o r r e c t  a s i t u a t i o n  which w a s  not  an a c t u a l  con- 

f l i c t  of i n t e r e s t .  

It is  a l s o  be ing  argued t h a t  counsel  w a s  i n e f f e c t i v e  f o r  

f a i l i n g  t o  r e q u e s t  a l i m i t i n g  i n s t r u c t i o n  on t h e  use  of t h e  - W i l -  

liams Rule evidence.  While t h e  c u r r e n t  s tandard  j u r y  i n s t r u c -  

t i o n s  con ta ins  an i n s t r u c t i o n  on t h e  use of W i l l i a m s  Rule e v i -  

dence,  t h e s e  i n s t r u c t i o n s  were not  i n  use  a t  t h e  t i m e  of  appel-  

l a n t ' s  t r i a l .  The i n s t r u c t i o n s  i n  u s e  i n  1973 were those  prom- 

u l g a t e d  i n  1970; t h a t  e d i t i o n  d id  not  con ta in  t h e  p re sen t  - W i l -  

l i a m s  Rule i n s t r u c t i o n .  See,  I n  Matter o f  Standard J u r y  In-  

s t r u c t i o n s ,  431 So.2d 594 (F l a .  1981) .  Counsel cannot be he ld  

i n e f f e c t i v e  f o r  f a i l i n g  t o  a n t i c i p a t e  t h e  change i n  j u r y  i n -  

s t r u c t i o n s .  C f .  Funchess v. Wainwright, 772 F.2d 683 (11 th  C i r .  

1985).  
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In  a l i k e  v e i n ,  counsel  cannot be he ld  i n e f f e c t i v e  f o r  

f a i l i n g  t o  a n t i c i p a t e  t h e  change i n  l a w  regard ing  appointment o f  

e x p e r t s  on t h e  i s s u e  of  i n s a n i t y .  Rule 3.216, F la .  R. C r i m .  P . ,  

p rov id ing  f o r  t h e  appointment of an expe r t  t o  r e p o r t  only  t o  de- 

f ense  counsel  w a s  adopted i n  1980. A s  t h e  committee no te  t o  t h e  

rule p o i n t s  o u t ,  t h i s  r u l e  w a s  based on t h e  dec i s ion  i n  Pouncy 

v. S ta te ,  353 So.2d 640 ( F l a  3 DCA 1977).  P r i o r  t o  t h e  enac t-  

ment of t h i s  r u l e ,  i n s a n i t y  w a s  r egu la t ed  by former r u l e  3.210; 

t h a t  rule d i d  no t  p rov ide  f o r  t h e  g iv ing  of t h e  exper t  r e p o r t  

on ly  t o  defense  counse l .  Counsel i s  no t  r equ i r ed  t o  ba re  t h e  

burden of a n t i c i p a t i n g  changes i n  t h e  l a w .  Muhammad v. S t a t e ,  

426 So.2d 533, 538 (F l a .  1982). 

a 

- 

A c l o s e  read ing  of t h e  e n t i r e  j u r y  i n s t r u c t i o n s  i nd i ca t ed  

t h e  j u r y  was p rope r ly  i n s t r u c t e d  on t h e  presumption of innocence 

and burden. Add i t i ona l ly ,  t h e  j u r y  w a s  t o l d  t h e  defendant w a s  

on ly  on t r i a l  f o r  t h e  crimes charged.  (R 836 - 838, 846) The 

c o u r t  a l s o  i n s t r u c t e d  t h e  j u r y  on t h e  s t a t u t o r y  d e f i n i t i o n  of  

f i r s t  degree f e lony  murder, a murder committed dur ing  a r s o n ,  

r a p e ,  robbery,  b u r g l a r y ,  e tc .  (R 823, 830) These i n s t r u c t i o n s  

were proper ;  t h e r e f o r e ,  counsel  cannot be i n e f f e c t i v e  f o r  f a i l -  

i n g  t o  o b j e c t  t o  unobjec t ionable  i n s t r u c t i o n s .  

Defense counsel  t e s t i f i e d  he went i n t o  t h e  s u b j e c t  of 

a p p e l l a n t ' s  o t h e r  convic t ions  t o  minimize t h e  impact of t h e  

W i l l i a m s  Rule evidence.  Even i f  t h i s  t ac t i c  w a s  d e f i c i e n t ,  

counsel  w a s  not  i n e f f e c t i v e  s i n c e  t h e  r e s u l t  of  t h e  t r i a l  could 

have been t h e  same without t h i s  evidence.  S t r i c k l a n d  v. 
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Washington, s u p r a .  

There i s  a presumption of  v a l i d i t y  and r e g u l a r i t y  t h a t  

attaches t o  a judgment o f  c o n v i c t i o n  and s en t ence .  Nelson v. 

S t a t e ,  208 So.2d 506 ( F l a .  4 DCA 1986) ;  Coleman v. S t a t e ,  193 

So.2d 699 ( F l a .  1 DCA 1967) .  Thus, on p e t i t i o n  t o  vacate o r  set 

a s i d e  judgment of  c o n v i c t i o n  (3.850 Motion),  the burden of proof  

i s  upon the a p p e l l a n t  t o  prove his  a l l e g a t i o n s ,  and such proof  

must overcome the presumption of v a l i d i t y  which a t t e n d s  the 

judgment.  Harris v. S t a t e ,  1 7 7  So.2d 543 ( F l a .  3 DCA 1965) .  I n  

o r d e r  t o  p r e v a i l  on a motion f o r  p o s t  c o n v i c t i o n  r e l i e f ,  the de- 

f endan t  must e s t a b l i s h  a recognized ground f o r  r e l i e f  by clear-  

i n g  and conv inc ing  evidence .  S t a t e  v.  Gomez, 363 So.2d 624 

( F l a .  3 DCA 1978) .  

I n  F l o r i d a ,  the burden of  proof on one p e t i t i o n i n g  t o  set  

a s i d e  a judgment o f  c o n v i c t i o n  i s  t o  prove the f a c t s  r e l i e d  upon 

by s t r o n g  and conv inc ing  evidence .  Meeks v. S t a t e ,  382 So.2d 

673 ( F l a .  1980) ;  Foxworth v. S t a t e ,  267 So.2d 647 ( F l a .  1972 ) ,  

ce r t .  den i ed ,  41 U.S. 987,  93 S.Ct.  2276, 36 L.Ed.2d 965 (1975) ;  

Russ v. S t a t e ,  95 So.2d 594 ( F l a .  1957) .  Likewise, the Fede ra l  

Cour ts  have a l s o  p l aced  a heavy burden of proof  on the p e t i t i o n -  

e r .  H i l l  v. Linahan,  697 F.2d 1032 (11th C i r .  1983) ;  Hanson v. 

Es te l le ,  641 F.2d 250 ( 5 t h  C i r .  1981);  c e r t .  den ied ,  454 U.S. 

1056, 102 S.Ct.  603, 70 L.Ed.2d 593 (1981) ;  S t a n l e y  v. Zan t ,  697 

F.2d 955 (11th C i r .  1983) .  Applying e i ther  of  the above s t a n -  

d a r d s  t o  the i n s t a n t  f a c t s ,  it i s  c lear  t o  the s ta te  tha t  appe l-  

l a n t ' s  claim of i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  must u l t imate-  

l y  f a i l .  
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ISSUE I1 

APPELLANT I S  NOT ENTITLED TO A N E W  SENTEN- 
C I N G  PROCEEDING. 

To the e x t e n t  t h a t  t h i s  i s s u e  explores  the b i a s  of t h e  

t r i a l  judge as o u t l i n e d  i n  a p p e l l a n t ' s  memorandum o t  t h e  t r i a l  

c o u r t ,  a p p e l l e e  w i l l  address  t h e  m e r i t s .  While t h e  3.850 motion 

a l l e g e s  t h e  t r i a l  judge r e s t r i c t e d  h i s  cons ide ra t ion  o f  mi t iga-  

t i n g  evidence t o  t h e  s t a t u t o r y  f a c t o r s ,  t h a t  po in t  was not  ar-  

gued i n  t h e  memorandum. Add i t i ona l ly ,  a number of  t h e  p o i n t s  

addressed wi th  t h i s  i s s u e  should have been r a i s e d  on appeal  and 

were n o t .  Procedural  d e f a u l t  procludes  t h e i r  cons ide ra t ion  now. 

Wainwright v. Sykes, 433 U.S. 7 2 ,  (1977) 

Appel lant  has a t t ached  a copy of  the depos i t i on  o f  W i l l i a m  

S l o a t  i n  suppor t  of h i s  claim t h a t  Judge Rose w a s  b iased .  It i s  

r e s p e c t f u l l y  submitted t h a t  t h i s  depos i t i on  i s  hearsay  and 

should no t  be admit ted.  Sec t ion  90 .801(1) (c ) ,  F l o r i d a  Statutes 

(1983); s90.802, F l o r i d a  S t a t u t e s  (1983). The s t a te  a l s o  ques- 

t i o n s  whether a r e p o r t e r ' s  r e c o l l e c t i o n  of an in t e rv i ew he d id  

t e n  years  ago cover ing a judge ' s  r e f l e c t i o n  on h i s  l e g a l  c a r e e r  

can have any re levancy  a t  a l l  t o  t h e  i s s u e s  be fo re  t h e  c o u r t .  A 

judge may not be asked t o  t e s t i f y  about h i s  mental p rocesses  i n  

reach ing  a dec i s ion .  Washington v. S t r i c k l a n d ,  693 F.2d 1243, 

1263 ( 5 t h  C i r .  Unit  B 1982) reversed  on o t h e r  grounds;  S t r i c k -  

, 80 L.Ed.2d 674 

(1984);  Fayerweather v. R i t c h ,  195 U.S. 276, 25 S . C t .  58, 49 

L.Ed. 193 (1904). This cou r t  p rope r ly  r e fused  t o  permit  Judge 

- , 104 S . C t .  - U.S. l and  v. Washington, - 
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Rose t o  t e s t i f y  i n  t h i s  cause .  The depos i t i on  of W i l l i a m  S l o a t  

i s  equa l ly  inadmiss ib le .  

McCrae argues  that  Judge Rose 's  comments a t  sen tenc ing  that  
a 

s o c i e t y  must be p ro t ec t ed  from McCrae coupled wi th  h is  comments 

t o  W i l l i a m  S l o a t  are s u f f i c i e n t  t o  show b i a s .  This i s  i n c o r r e c t  

and no t  supported by the record .  The F l o r i d a  Supreme Court hav- 

i n g  f u l l y  reviewed the r eco rd ,  a f f i rmed t h e  judgment and sen- 

t e n c e ,  f i n d i n g  t h a t  t h e  t r i a l  j u d g e ' s  ove r r ide  of t h e  j u r y ' s  

recommendation of l i f e  m e t  t h e  Tedder' s t anda rd .  McCrae v. 

S t a t e ,  395 So.2d 1145 (F l a .  1981). This c o u r t  cannot i n q u i r e  

i n t o  Judge Rose 's  mental p rocesses .  Washington v. S t r i c k l a n d ,  

supra .  

I n  Z e i g l e r  v. S t a t e ,  452 So.2d 537 (F la .  1984) ,  the F l o r i d a  

Supreme c o u r t  i n d i c a t e d  t h a t  t h e  t r i a l  c o u r t  should have conduc- 

t e d  an e v i d e n t i a r y  hea r ing  on Z e i g l e r ' s  3.850 motion where a l l e-  

g a t i o n s  had come t o  l i gh t  that  the t r i a l  judge had expressed h i s  

i n t e n t  t o  impose a dea th  sen tence  on Ze ig l e r  p r i o r  t o  t r i a l .  The 

i n s t a n t  case i s  f a c t u a l l y  i nappos i t e .  - Sub j u d i c e ,  McCrae wants 

us t o  i n t e r p r e t  hearsay  evidence about t h e  t r i a l  j u d g e ' s  gene ra l  

approval  of the dea th  pena l ty ,  as evidence that  he w a s  biased 

a g a i n s t  McCrae and that  the dea th  sen tence  i s  t h e r e f o r e  t a i n t e d .  

Zeigler does n o t  mandate t h i s  r e s u l t .  

T h i s  cou r t  should d e c l i n e  t o  admit t h e  S l o a t  depos i t i on  i n -  

t o  evidence,  and should deny rel ief  on t h i s  i s s u e  because McCrae 

'Tedder v. S t a t e ,  322 So.2d 908 (F l a .  1975).  
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has f a i l e d  t o  e s t a b l i s h  any f a c t u a l  b i a s  t o  his  claim of  j u d i -  

c i a l  bias.  

It i s  i r o n i c  that  a p p e l l a n t  now a rgues  the m i t i g a t i n g  w a s  

l i m i t e d  when he argued b o t h  p r e - t r i a l  and on d i r e c t  appea l  t ha t  

the m i t i g a t i n g  w a s  u n l i m i t e d .  On a p p e a l ,  the defendan t  s a i d :  

F i r s t ,  the s t a tu te  does no t  l i m i t  the aggra-  
v a t i n g  and m i t i g a t i n g  c i rcumstances  t o  t h o s e  
i d e n t i f i e d  i n  i t s  t e r m s .  Matters no t  con- 
templa ted  by the l e g i s l a t u r e  as be ing  l e g i -  
timate i n f l u e n c e s  upon t h e  de t e rmina t i on  o f  
a l i f e  o r  d e a t h  s en t ence  may be cons ide r ed ,  
e s p e c i a l l y  i n  view of  the r e l a x e d  e v i d e n t i -  
a r y  rules  which are t o  be employed. See,  
F l a .  S t a t .  $921.141 (1) . Because the d e t e r -  
mina t ion  i s  n o t  n e c e s s a r i l y  based on f i n i t e  
and known c o n s i d e r a t i o n s ,  the d i s c r e t i o n  t o  
impose the d e a t h  p e n a l t y  can be u n l i m i t e d  
and even whimis ica l  (B r i e f  o f  Appe l lan t  on 
Direct Appeal.  p .  20) .  

Appe l lan t  now t r i es  t o  s a y  everyone b e l i e v e d  the m i t i g a-  

t i n g  w a s  l i m i t e d .  

One f a c t o r  a p p e l l a n t  s ays  proves  h i s  c o n t e n t i o n ,  i s  the  

j u r y  i n s t r u c t i o n  on m i t i g a t i n g .  This i s  the same type  o f  i n -  

s t r u c t i o n  which has been the subject  o f  much l i t i g a t i o n .  The 

E l even t h  C i rcu i t  d i s cus sed  a s imi la r  i n s t r u c t i o n  i n  Ford v. 

S t r i c k l a n d ,  696 F.2d 804 (11 th  C i r .  1983) s ay ing :  

. . . ., the t r i a l  c o u r t  r e ad  the s t a tu te  a s  
w r i t t e n ,  s e t t i n g  f o r t h  the e n t i r e  l i s t  o f  
s t a t u t o r y  m i t i g a t i n g  c i r cums t ances ,  which 
s ta tu te  omi t s  the word "only". The Supreme 
Court has recogn ized  the F l o r i d a  S t a t u t e  
does no t  l i m i t  a j u r y ' s  c o n s i d e r a t i o n  o f  - -  
m i t i g a t i n g  c i rcumstances  
the s ta tu te .  ( C i t a t i o n s  

Accord, Alvord v. Wainwright,  
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t o  t h o s e  l i s t e d  i n  
omi t t ed )  

( t e x t  a t  page 812) 

564 F.Supp. 459 (U.S.D.C., 



M.D.  F l a .  1983) and S p i n k e l l i n k  v. Wainwright,  578 F.2d 582 ( 5 t h  

C i r .  1978).  

The argument i s  a l s o  be ing  made that  t h e  t r i a l  judge  f a i l e d  

t o  c o n s i d e r  the n o n s t a t u t o r y  m i t i g a t i n g  evidence  tha t  w a s  p r e-  

s e n t e d .  Defendants  have p re sen t ed  t h i s  argument on a number o f  

o c c a s i o n s  where the s e n t e n c i n g  o r d e r  does n o t  mention o r  a n a l y z e  

the p a r t i c u l a r  m i t i g a t i n g  ev idence .  Both the s ta te  and f e d e r a l  

c o u r t s  have h e l d  the fact  tha t  the ev idence  i s  n o t  s p e c i f i c a l l y  

mentioned does no t  mean i t  w a s  no t  cons ide r ed .  I n  Woods v. 

S t a t e ,  490 So.2d 24 ( F l a .  1986) ,  t h i s  c o u r t  s a i d :  

As  h i s  f i n a l  p o i n t  on a p p e a l ,  Woods a rgues  
tha t  the t r i a l  c o u r t  f a i l e d  t o  c o n s i d e r  un- 
r e b u t t e d  n o n s t a t u t o r y  m i t i g a t i n g  ev idence  
r e g a r d i n g  Woods I low i n t e l l i g e n c e  and h i s  
p a s t  l i f e 7  That the t r i a l  c o u r t  d i d  n o t  
a r t i c u l a t e  how he cons ide r ed  and analyzed 
the m i t i g a t i n g  ev idence  i s  n o t  n e c e s s a r i l y  
a n  i n d i c a t i o n  that  he f a i l e d  t o  do so. W e  do 
n o t  r e q u i r e  tha t  t r i a l  c o u r t s  use magic 
words" when w r i t i n g  s e n t e n c i n g  f i n d i n g s ,  and 
w e  r e cogn i ze  tha t  some f i n d i n g s  are i n a r t -  
f u l l y  d r a f t e d .  Davis v. S t a t e ,  461 So.2d 67 

, 105 
S.Ct.  3540, 87 L.Ed.2d 663 (T985). 

I t  

- ( F l a .  1984) ,  c e r t .  den i ed ,  U.S. 

( t e x t  a t  page 28) 

The Eleven th  C i r c u i t  h e l d  s i m i l a r i l y  i n  Funchess v. Wain- 

w r i g h t ,  772 F.2d 683 (11th C i r .  1985) ;  Rau le r son  v. Wainwright,  

732 F.2d 803 (11th C i r .  1984) and Palmes v. Wainwright,  725 F.2d 

1511 (11th C i r .  1984).  

Defense c o u n s e l ' s  t e s t imony  a t  the 3.850 h e a r i n g  that  he 

b e l i e v e d  m i t i g a t i n g  ev idence  w a s  r e s t r i c t e d  does n o t  a i d  appe l-  

l a n t ' s  claim s i n c e  counse l ,  i n  f a c t ,  w a s  al lowed t o  p r e s e n t  
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n o n- s t a t u t o r y  m i t i g a t i n g  ev idence .  Such evidence  has been 

po in t ed  ou t  i n  a p p e l l a n t ' s  b r i e f  t o  th i s  c o u r t .  

A p p e l l a n t ' s  argument on i n c o r r e c t  s t a n d a r d  o f  proof  f o r  

m i t i g a t i n g  c i rcumstances  i s  an  issue which cou ld  have been and 

shou ld  have been r a i s e d  on d i r e c t  appea l .  The c o n t e n t i o n  tha t  

the c o u r t  found a f o u r t h  agg rava t i ng  c i rcumstance  which w a s  non- 

s t a t u t o r y ,  w a s  r a i s e d  on d i r e c t  appea l  and r e j e c t e d .  Issues 

which cou ld  have been ,  should  have been o r  w e r e  r a i s e d  on d i r e c t  

appea l  cannot  be l i t i g a t e d  on p o s t - c o n v i c t i o n  motion. McCrae v. 

S t a t e ,  395 So.2d 1145 ( F l a .  1981) ;  Palmes v. S t a t e ,  425 So.2d 4 

( F l a .  1983) and Meeks v. S t a t e ,  382 So.2d 673 ( F l a .  1980) .  

The r e c o r d  i n  t h i s  case i n d i c a t e s  while de fense  counse l  be- 

l i e v e d  the s ta tu te  l i m i t e d  the p r e s e n t a t i o n  o f  m i t i g a t i n g ,  he 

w a s  a l lowed t o  p r e s e n t  n o n s t a t u t o r y  m i t i g a t i n g  evidence .  Appel- 

l a n t  has f a i l e d  t o  demonst ra te  that  the evidence  w a s  no t  consid-  

e r e d .  Thus, the s i t u a t i o n  as addressed  i n  Harvard v. S t a t e ,  486 

So.2d 537 ( F l a .  1986) i s  no t  p r e s e n t  here. 
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CONCLUSION 

Based on the arguments above and the r e c o r d ,  the d e n i a l  o f  

3.850 rel ief  should  be a f f i rmed .  
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