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1981 (Sebring Utilities Commission v. State of Florida, et al., 

Civil Action No. 81-11-G) (C.A. 278/Com. Ex. 10). That judgment

• states: 

6. Chapter 63-1926, Special Acts of Florida 
of 1963, amended chapter 23535, Section 12, 
Acts of 1945, as amended by Chapter 27893,

• Sections 12.01 and 12.02, Acts of 1951, to 
eliminate the requirement that the issuance 
of revenue bonds be approved by a vote of the 
freeholders of the City of Sebring, Highlands 
County, Florida. The Act, as amended, 
requires the approval of the freeholders of

• the City of Sebring, Highlands County, 
Florida prior to the issuance of bonds only 
when required by the Constitution of the 
State of Florida. The Constitution of the 
State of Florida does not require an election 

• 
for the issuance of revenue bonds, therefore 
an election of the freeholders of the City is 
not required by the Act for the issuance of 
the Bonds. 

(C.A. 286). The 1981 validation judgment further provides that: 

• 10. All Acts, conditions and things required 
to happen, exist and be performed precedent 
to and in the issuance of said $99,000,000 
bonds, have happened, exist and have been 
performed in due time, form and manner as 
required by the Constitution and laws of the

• State of Florida. 

(C.A. 287). 

The issue of the effectiveness of the 1963 amendment to 

• eliminate the referendum requirement of the Charter was specif­

ically presented to the circuit court in the 1981 proceeding. 

The State Attorney, representing the taxpayers, citizens, and 

• property owners specifically contended that a referendum should 

be required (T. 68/A.A. 383). 

The referendum issue was again presented to the circuit 

• court in Sebring Utilities Commission v. State of Florida, et 
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•� 
al., Civil Action No. 83-93-G. (C.A. 292/Int. Ex. 14). By judg­

ment dated May 19, 1983, the circuit court held:

• (m) Section 3 of Chapter 27893 of Laws 
of Florida, 1951, as amended by Laws of 
Florida, Chapter 63-1926, provided that the 
Act shall be construed to require bond 
approval by freeholders only when required by

• the state constitution. There is no consti­
tutional requirement for freeholder approval 
for municipal utility revenue bonds. 

(C.A. 297). 

• Appellant John Farley participated in both the 1981 and 1983 

validation proceedings, raising the referendum issue in each 

proceeding. (T. 78-80/A.A. 393-395). The circuit court has twice 

• previously rendered final adjudications on the referendum issue 

in actions where the taxpayers, citizens, and property owners, 

including appellants, were properly joined and represented, and 

• where the issue was specifically raised. s Issues raised and 

disposed of in previous validation proceedings are foreclosed, 

and may not be properly relitigated in an action for validation 

• of refunding bonds. State v. Ocean Shore Improvement District, 

156 So. 433 (Fla. 1934). 

The purpose of bond validation proceedings and the scope of 

• judicial inquiry held pursuant to Chapter 75 is to determine if a 

public body has the authority to issue such bonds under the 

Florida Constitution and Statutes, to determine whether the 

• purpose of the obligation is legal, and to ensure that the 

• SThe 1981 jUdgment was not appealed. As pointed out in 
appellants' initial brief, the 1983 jUdgment was imperfectly 
appealed by "these same intervenors", and the appeal was 
dismissed (Case No. 63,839). (B. 1). 

• -19­



•� 
authorization of the obligations complies with the requirements 

• 
of law. McCoy Restaurants, Inc. v. City of Orlando~ 392 So. 2d 

252 (Fla.� 1980); State v. City of Sunrise, 354 So. 2d 1206 (Fla. 

1978); State v. City of Daytona Beach, 360 So. 2d 777 (Fla. 

1978). Those determinations in validation proceedings are given

• conclusive and binding effect. Section 75.09, Florida Statutes, 

provides: 

If the judgment validates such bonds which

• may include the validation of the county, 
municipality, taxing district, political 
district, subdivision, agency, 
instrumentality or other public body itself 
and any taxes, assessment or revenues 

•� 
affected, and no appeal is taken within the 
time prescribed, or if taken and the judgment 

• 

is affirmed, such judgment is forever conclu­
sive as to all matters 
adjudicated. [and] shall never be 
called into guestion in any court by any 
person or party. 

• 

Section 75.09 expresses a clear and unequivocal legislative 

position regarding the finality of judgments adjudicating the 

validity of bonds. Stop Transit Over People Inc. v. Board of 

County Commissioners of Dade County, 347 So. 2d 842 (3d DCA 

1977), appeal dismissed, 354 So. 2d 986 (3d DCA 1977). That 

•� 
purpose is to put to rest and render "forever conclusive" any� 

•� 

question of law or fact addressed affecting the validity of the� 

bonds as well as any issue which could have been raised.� 

Merril v. Dade County, 277 So. 2d 783 (Fla. 1973); Lipford v.� 

•� 

Harris, 212 So. 2d 766 (Fla. 1968); Wright v. City of Anna Maria,� 

34 So. 2d 737 (Fla. 1948). Practical public policy demands such� 

a position. Wright, supra. The failure to perfect an appeal of� 

the validation judgments discussed above renders the judgments 
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• 
"forever conclusive'! as to the appellants. Hall v. Orlando Util­

ities Comm., 432 So. 2d 1318 (Fla. 1983). 

• 

The referendum issue having been previously determined in 

the prior validation proceedings, that determination is conclu­

sive and may not be relitigated. 

B.� The Charter Was Effectively Amended In 
1963 To Eliminate A Referendum Require­
ment For The Issuance Of Revenue Bonds. 

• 

• The relevant provisions of the Charter of the Commission are 

set forth at pages 5-6, supra. The Charter as amended clearly 

and unambiguously provides that the Commission may issue revenue 

• 

bonds without referendum unless required by the Florida Constitu­

tion. 

The specific and obvious purpose of the 1963 Charter amend­

• 

ment was to make the Charter consistent with constitutional and 

statutory provisions that require voter approval only for issu­

ance of general obligation bonds. Consequently, the issuance of 

• 

revenue bonds without referendum in absence of Constitutional 

requirement, as permitted to municipalities by statute 

(Section 166.121, Florida Statutes) and not precluded to the 

Commission by the Florida Constitution, was provided. 

• 
(T. 60/A.A. 375). The Commission was, therefore, fully author­

ized to issue the Outstanding Bonds without referendum, and no 

• 

referendum is required for issuance of the Bonds. 

The amended Section 3 provides in part: 

This act shall be construed to authorize the 
issuance of revenue bonds or certificates 
subject to approval of the freeholders when 
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•� 
required under the constitution of the 
state . . 

• The provision facially and logically authorizes the issuance of 

revenue bonds without referendum when not required by the Florida 

Constitution. 

• The amended Section 3 is not vague or indefinite. It is 

conceded that no provision of the Florida Constitution requires 

that the issuance of revenue bonds be approved by referendum. 

• The Commission's authority to issue bonds payable from its reven­

ues is specifically provided by the Charter, and is therefore 

dependent upon no other provision of general law. The language 

• of Section 3, as amended, ensures that no construction of general 

law will limit that authority. 

The clear and unequivocal expression of legislative intent 

contained in the amended Section 3 cannot be overcome by 

intervenors' convoluted argument of vagueness of application in 

the context of the Charter. Basic principles of statutory 

• construction easily relieve any conceivable vagueness in 

construction and application. 

The cardinal rule of statutory construction is to ascertain 

• and give effect to legislative purpose, and to avoid any conclu­

sion of unconstitutionality. Sun Insurance Office, Ltd. v. Clay, 

133 So. 2d 735 (Fla. 1961). Where provisions are indeed incon­

• sistent, the statute should be construed in a manner that will 

give effect to its purpose. Reyes v. Banks, 292 So. 2d 39 (Fla. 

4th DCA 1974). In determining legislative intent, effect should 

• be given to the act as a consistent and harmonious whole. 

Wilensky v. Fields, 267 So. 2d 1 (Fla. 1972); Berek v. Metropol­
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itan Dade County, 396 So. 2d 756 (Fla. 3d DC 1981). A statute 

(or other enactment) must be construed in its entirety so that 

words, sentences, phrases, clauses and paragraphs are not 

construed in isolation. Weitzel v. State, 306 So. 2d 188 (Fla. 

'. 1st DCA 1974).� 

If the statutory provisions cannot be construed� 

•� 
consistently, however, two accepted principles of statutory� 

construction mandate the construction of the Charter to give full� 

effect to the amended Section 3. It is a fundamental rule of 

statutory construction that the last expression of legislative 

will prevails. Askew v. Schuster, 331 So. 2d 297 (Fla. 1976).

• Although every effort should be made to reconcile inconsistent 

provisions, any remaining inconsistency must be resolved in favor 

of the last in point of time. Peterson v. Department of Environ­

• mental Regulation, 350 So. 2d 544 (Fla. 1st DCA 1977); 

Cable-Vision, Inc. v. Freeman, 324 So. 2d 149 (Fla. 3d DCA 1975). 

Related to the fact that the 1963 amendment to Section 3 is

• the final expression of legislative intent is the rule of 

construction permitting the implied repeal of prior inconsistent 

•� 
provisions. 49 Fla.Jur.2d Statutes § 211, et. seq. (1984).� 

Where it appears that a statutory enactment later in time was 

intended as a revision of the former provision, or there is such 

a positive and irreconcilable repugnancy between the two 

• 

• provisions so as to indicate clearly that the latter statute was 

to govern the subject, or the provisions of the earlier provision 

cannot operate lawfully without conflict with the latter, a 

construction of repeal of the former statute by implication is 
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proper. Miami Water Works Local No. 654 v. City of Miami, 26 So. 

2d 194 (Fla. 1946); Richey v. Town of Indian River Shores, 337

• So. 2d 410 (Fla. 4th DCA 1976). 

The Richey v. Town of Indian River Shores case, supra, is 

particularly analogous. The court there found that a general law

• relating to registration systems for municipal elections implic­

itly repealed inconsistent provisions of the prior charter of the 

town of Indian River Shores. After quoting the general consider­

ations cited above relating to repeal by implication, the court 

stated: 

But try as we might to find compatibility

• between Sections 1 and 2 of Article VI of the 
Town Charter in question and Section 1 of 
Chapter 73-155, we are unable to do so. 
Consequently we conclude that the two legis­
lative enacts are repugnant, a conclusion 
which impels us to hold that the legislature

• intended Section 1 of Chapter 73-155 to 
prevail, thus repealing by implication 
Sections 1 and 2 of Article VI of 
Chapter 29163, Laws of Florida. 

337 So. 2d at 413.

• Appellants urge a finding of unconstitutionality that is 

possible only if the above rules of statutory construction are 

not applied. The law requires that the court construe the stat­

• ute, if at all possible, to reach a constitutional result. 

Department of Legal Affairs v. Rogers, 329 So. 2d 257 

(Fla. 1976); Sun Insurance Office, Ltd. v. Clay, supra. A truly

• logical and reasonable construction of the Charter is that 

Section 3 of the 1951 act, as amended in 1963, amended and 

revised the Charter to provide for issuance of revenue bonds

• without referendum. Whether considered as the last chronological 
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•� 
expression of legislative intent, or as an implied repeal of the 

inconsistent portions of Sections 12.01 and 12.02, the result is

• the same. It is the result intended by the amendment's instiga­

tor (T. SO/A.A. 365), and the construction adopted by the circuit 

court in previous validation proceedings. (C.A. 278, 292/Com. 

• 

• Ex. 10, Int. Ex. 14). Consequently, the Charter permits issuance 

of the Bonds without referendum, no referendum was required for 

valid issuance of the Outstanding Bonds, and the Bonds may be 

validly issued without referendum. 

• 
C. The Charter Does Not Constitute An 

Unlawful Delegation Of Legislative 
Authority. 

Intervenors contend that issuance of the Bonds is prohibited 

because the Commission's Charter is an unconstitutional deleg­

• ation of legislative power to the Commission. The argument 

appears to be that the 1963 amendment of Section 3 of the Charter 

amendment of 1951 authorizing the issuance of revenue bonds with­

• out referendum, without a specific repeal of Sections 12.01 and 

12.02 of the Charter, created a conflict in the provisions of the 

Charter rendering it sufficiently vague that the Commission is 

• entitled to select to be governed by one provision or the other, 

thereby to determine what the law shall be, which purportedly 

constitutes an unconstitutional delegation of legislative power. 

• This tortuous argument must also fail. 

As set forth above (see pages 21-24, supra), the Charter as 

amended constitutes a complete expression of legislative intent 

• that revenue bonds may be issued by the Commission without refer­

endum. However, even if arguendo the conflicting provisions of 
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•� 
the Charter did both remain available to the Commission for the 

issuance of revenue bonds, it does not follow that an unconstitu­

• tional delegation of legislative power necessarily results. 

The general principle regarding unlawful delegation of 

legislative power is contained in State v. Atlantic Line Railway

• Co., 47 So. 969, 976 (Fla. 1908), where the Florida Supreme Court 

held: 

The legislature may not delegate the power to,
• enact the law or to declare what the law 

shall be, or to exercise an unrestricted 
discretion in applying a law; but it may 
enact a law, complete in itself designed to 
accomplish a general public purpose . 

• The issuance of revenue bonds without referendum, specifically 

authorized by the Charter, cannot constitute an unlawful deleg­

ation of legislative power, even if the Commission were also 

• authorized to issue bonds with referendum. That action by the 

Commission does not (1) enact law, (2) declare what the law shall 

be, or (3) constitute unrestricted discretion in applying a law. 

• The selection of one of several specifically legislated alterna­

tives by an administrative commission is not an unconstitutional 

exercise of legislative power. 

• The Charter should be construed to reach a constitutional 

result. Accepted and fundamental principles of statutory 

construction support a constitutional construction of the Charter 

• giving effect to the unambiguous provision of Section 3 of the 

1951 act as amended in 1963 authorizing the issuance of revenue 

bonds by the Commission without referendum. Action by the 

• Commission pursuant to that authority does not constitute an 

unlawful delegation of legislative power. 
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•� 
III.� THE 1981 BOND ISSUE IS NOT INVALID DUE TO 

EXTRINSIC FRAUD ARISING FROM THE 1963 AMEND­
MENT PROCESS. 

The validity of the 1981 Bonds was conclusively established 

by validation judgment. The appellants attempt to avoid the 

• conclusive effect of the 1981 validation judgment (see pages 

17-21, supra) by urging that the Commission procured that judg­

ment through constructive fraud upon ratepayers in connection 

• with the 1963 Charter amendment. 

Rule 1.540(b)(3), Florida Rules of Civil Procedure, author­

izes Florida courts to grant relief from a final judgment for 

• "fraud (whether heretofore denominated intrinsic or extrinsic), 

misrepresentation, or misconduct of an adverse party." The 

motion must be made within a reasonable time and in any event not 

• later than one year following entry of the judgment. The Rule 

further provides that the court may relieve a party from judgment 

by independent action, and authorizes the court to set aside a 

• judgment for "fraud upon the court."G 

The long-applied rule in Florida regarding collateral attack 

by independent action on final judgments is that "extrinsic" 

• fraud must be alleged, as distinguished from "intrinsic." 

Fair v. Tampa Electric Co., 27 So. 2d 514 (Fla. 1946); Canal 

Authority of State of Florida v. Harbond, Inc., 433 So. 2d 1345 

• (5th DCA 1983); Brown v. Brown, 432 So. 2d 704 (3d DCA 1983). 

•� GAppellants specifically do not raise here the argument, 
made below, that the 1981 judgment resulted from a fraud upon the 
Court. (B. 37-38, note 12). 
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Because Rule 1.540 is identical to Rule 60, Federal Rules of 

Civil Procedure, Florida courts have looked to federal court 

decisions for guidance in the application of that rule. 

In Fair v. Tampa Electric Co., supra, this Court addressed 

the intrinsic/extrinsic distinction, and relied upon the 

distinctions drawn in United States v. Throckmorton, 98 U.S. 61 

(1878). That case stated: 

[W]here the unsuccessful party has been 
prevented from exhibiting fully his case, by 
fraud or deception practiced on him by his 
opponent, as by keeping him away from court, 
a false promise of a compromise; or where the 
defendant never had knowledge of the suit, 
being kept in ignorance by the acts of the 
plaintiff; or where an attorney fraudulently 
or without authority assumes to represent a 
party and connives at his defeat; or where 
the attorney regularly employed corruptly 
sells out his client's interest to the other 
side, -- these, and similar cases which show 
that there has never been ~ real contest in 
the trial or hearing of the case, are reasons 
for which a new suit may be sustained. 

We think. . that the acts for which a 
court of equity will on account of fraud set 
aside. . between the same 
parties . . . have relation to frauds, 
extrinsic or collateral, to the matter tried 
by the first court, and not a fraud in the 
matter on which the decree was rendered. 

98 U.S. at 96. Other Florida decisions have adopted the 

Throckmorton intrinsic/extrinsic dichotomy. See Columbus Hotel 

Corporation v. Hotel Management Co., 156 So. 893, 897 (Fla. 

1934); Canal Authority of State of Florida v. Harbond, supra at 

1348. 

Accordingly, extrinsic fraud must be such as pertains to a 

matter not in issue in the original action, nor that could have 
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•� 
been placed in issue by the exercise of reasonable diligence, as 

where trick, artifice or other conduct prevents a fair presenta­

• tion of the issues at hand. 7 Moore, Federal Practice, 1984, 

~ 60.37; Toledo Scale Co. v. Computing Scale Co., 281 F. 488 

(1922), affirmed, 261 U.S. 399 (1923). Intrinsic fraud, which is

• unavailable as a basis for collateral attack upon a judgment, 

consists of fraudulent acts pertaining to the issues involved in 

the litigated action. Fidelity Standard Life Ins. Co. v. First

• Nat. Bank & Trust Co., 382 F. Supp. 956 (S.D. Ga. 1974), 

affirmed, 510 F.2d 272 (5th Cir. 1975), cert. denied, 423 U.S. 

864 (1975).

• No showing of extrinsic fraud applicable to the 1981 vali­

dation judgment was made before the trial court. The effect of 

the 1963 amendment was squarely before the circuit court in the

• 1981 validation proceeding. Any alleged fraud relating to the 

amendment process could have been there asserted. No presenta­

tion was restricted or barred in the 1981 proceeding.

• (T. 70/A.A. 385). The circumstances surrounding adoption of the 

1963 amendment do not constitute extrinsic fraud as to the 1981 

proceeding entitling intervenors to have the 1981 validation

• judgment set aside. The plaintiffs are not entitled to reopen a 

final judgment of bond validation and indefinitely extend the 

period for reconsideration by merely labeling the amendment proc­

• 

• ess, which occurred 18 months prior to the validatiion 

proceeding, as fraudulent. No extrinsic fraud justifying the 

relief requested has been demonstrated. 
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Appelants also contend that the ballot summary of the 1963 

Charter amendment utilized for the public referendum approving 

the amendment was fradulently misleading and the referendum 

therefore invalid. The contention is also without merit. 

The ballot summary (B. 7; A.A. 165/Int. Ex. 3) fairly and 

accurately summarizes the proposed amendment. The ballot summary 

clearly apprised the voters that the amendment would permit the 

issuance of revenue bonds by the Commission in a manner not 

inconsistent with the provisions of general law for the issuance 

of similar instruments. It is conceded that no provision of 

general law requires a referendum for the issuance of revenue 

bonds by governmental authorities. 

The unrefuted testimony is that the subject of the 1963 

amendment was clearly understood and widely discussed and 

debated. (T. 64, 66/A.A. 379, 381). The amendment was effec­

tively presented to the public by both publication and 

referendum, although only one method of notice was required by 

law. (T. 51, 66/A.A. 366, 381). 

This Court has stated: 

All that the constitution requires or that 
the law compels or ought to compel is that 
the voter have notice of that which he must 
decide. It is a matter of common knowledge 
that many weeks are consumed, in advance of 
elections, apprising the electorate of the 
issues to be determined and that in this day 
and age of radio, television, newspaper and 
the many other means of communicating and 
disseminating information, it is idle to 
argue that every proposition on a ballot must 
appear at great and undue length. Such would 
hamper instead of aiding the intelligent 
exercise of the privilege of voting. It is a 
matter of common knowledge that one does not 
wait until he enters the election booth to 
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CERTIFICATE OF SERVICE 

• I HEREBY CERTIFY that a true and correct copy of the forego­

ing has been furnished by HAND DELIVERY to John R. Bush, Esquire, 

Bush, Ross, Gardner, Warren & Rudy, 220 South Franklin Street, 

• Tampa, Florida; and by U.S. MAIL to Alfred C. Thullberry, Jr., 

Esquire, Assistant State's Attorney, Post Office Box 1309, 250 N. 

Wilson, Bartow, Florida 33830, this 29th day of October, 1985. 

• 

• 

• 

• 

• 

• 

• 
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•� 
IV.� THE 1984 BONDS AND 1985 NOTES WERE DULY 

ISSUED AND ARE VALID. 

• The 1984 Bonds and 1985 Notes are challenged on appeal by 

appellants only for the reason that they were not approved by 

referendum. The 1984 Bonds and 1985 Notes were not the subject

• of validation proceedings, but the interpretation of the Charter 

made in the previous validation judgments is applicable to these 

subsequent issues. The Charter as amended does not require

• referendum approval of revenue bond issues. See pages 21-25, 

supra. Consequently, the 1984 Bonds and 1985 Notes were duly 

•� 
issued and are valid subjects for refunding by the Bonds.� 

• 
CONCLUSION 

The judgment validating the Bonds was entered in full 

compliance with all constitutional and statutory requirements. 

Pursuant to the relevant provisions of Florida law, the Commis­

• 
sion has the authority to undertake the bonded indebtedness 

proposed by the Master Bond Resolution and has complied fully 

with� all requirements of law. Therefore, the Consolidated Final 

• 
Judgment of the trial court should be affirmed. 

•� 

•� 
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