
II. • • That law provided this Court with additional 
guidance to meet a constitutional challenge of vagueness. 
Conversely, in Conner v. Joe Hatton, Inc., 216 So.2d 209 
(Fla. 1968) , this Court held in part that Sections 
573.17(3)(b) and (c), Florida Statutes (1967), which 
statutory sections employed language similar to that 
challenged in Rogers, supra, were inval id as an 
unconstitutional delegation of legislative power. The 
question arose in a suit filed by the appellant, as 
Commissioner of Agriculture of the State of Florida, to 
collect an assessment made against the appellee under the 
authority of Section 573.21 (1), Florida Statutes, to pay 
the cost of administering a Sweet Corn Marketing Order 
promulgated by the Commissioner pursuant to Section 
573. 17 (3). Appellee defended on the basis that Section 
573.17(3), Florida Statutes, was unconstitutional on 
various grounds, one of which was that the act 
constituted an unlawful delegation of legislative power. 
In holding that the authorization of programs "for the 
prevention, modification or removal of trade barriers 
which obstruct the free flow of celery or sweet corn to 
market" [§573.17(3) (b), Fla.State.] was unconstitutional, 
we stated: 

We are not directed to any decisions upholding such 
a delegation of authority; nor is it suggested what 
standards, either by common usage or by reference 
to the purposes of the Act, can be implied in 
Iimiting the Commissioner's authority in this respect. 
(Court's emphasis) 

* * * 
Whether a particular statute is valid and falls closer 
to that end of the spectrum illustrated by the 
rationale of Ro~ers or is invalid and falls closer to 
that end exemp ified by Joe Hatton is contingent on 
how well-defined the controversial language has 
become through common law, trade usage, or 
perhaps federal law (if the intent of the Legislature 
is to bestow precision to the statute through 
reference to federal law). 

The case sub judice falls closer to the Joe Hatton 
end of the spectrum. Unlike Rogers, we find no 
meaningful precedent exuding from federal law which 
interprets the ambiguous language, nor does the 
statute expressly request that we attempt to do so. 
Additionally, the indefinite language in the statute 
does not employ technical words which have acquired 
a pellucid connotation to those specific individuals 
governed by the statute. Here, the reasonably 
prudent man test is utilized. The inherent 
vagueness in the statutory language cannot be 
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sanitized by resort to signification acquired through 
custom in the trade as in Rogers. 

* * * 
As the Legislature cannot shift its constitutional 
duties to someone else, neither can we. 
Consequently, we must exercise our duty and find 
Section 112.313 (2 )(a), Florida Statutes (1975), 
unconstitutional for the reasons stated herein. At 
the same time, we are not critical of the Legislature 
in its attempt to establ ish and implement standards 
to govern the ethical conduct of public officials in 
accepting gifts and favors which might affect 
performance of their officia I duties. Indeed, the 
people of this state have recognized the need for 
such ethical standards and have mandated the 
Legislature to act in this area by adopting the 
language of Article III, Section 18 of our 
Constitution. 

The decision and judgment of the District Court 
of Appeal, First District, is affirmed. 

Section 3 (1963) violates all of the rules laid down by this and other 

courts. Firstly, for some reason that is not at all apparent, when Sucom 

presented the proposed §3 amendment to the Secretary of State and the 

Legislature in 1963, it did not suggest that §12. 01 should be repealed or 

changed in part so as to result in language which would give it the power 

and authority to borrow money by selling revenue bonds without first 

9obtaining voter approval. Secondly, in view of the fact that the requirement 

91t can be surmised that, in 1963, Sucom did not believe that the voters 
would approve a rewrite of §12. 01 which would result in eliminating their 
overview of Sucom's spending habits. Sucom's counsel testified during the 
July 29, 1985 hearing that he had personally been of the view that §12. 01 
placed Sucom in an "untenable position" in that the general law did not 
require commissions to obtain voter approval. (MacBeth Testimony, A. 378). 
We view this as passing strange because (a) it is the citizens'/ratepayers' 
personal business and interest that they oversee spending habits which might 
result in raising their utility rates, and (b) the general law certainly did not 
authorize unelected commissions to borrow money by selling revenue bonds. 
As a matter of fact, §§169.01, 169.02, 169.03, and 169.04, repealed Laws, 

(Footnote Continued) 
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for voter approval was not eliminated from §12.01, Sucom was left with an 

unbridled discretion to decide whether it would conduct a referendum election 
• 

at any time when it decided to sell revenue bonds. Such is constitutionally 

impermissible. 

Thirdly, the §3 language to the effect that §12. 01 shall not be construed 

to be in conflict with the general law of the state authorizing the issuance of 

revenue bonds is totally without meaning for the simple reason that the 

general law does not authorize a commission's sale of revenue bonds for any 

purpose. Fourthly, it is impossible from a grammatical viewpoint to determine 

whether, by the words II .•• when required under the constitution of the state 

•.. II the Legislature intended to modify the words II... issuance of revenue 

bonds ••• II or II... subject to the approval of the freeholders II or both 

phrases. Again, the wording of §3 is unconstitutionally vague. 

We bel ieve that the court is thus left with the question whether the 

so-called IIcons titutional requirement ll has meaning for purposes of §12. 01. 

Thus, §3 provides that the act II shall be construed to authorize the issuance 

of revenue bonds or certificates subject to approval of the freeholders when 

required under the constitution of the state. • .. II We respectfully submit 

that this point has already been disposed of, above, in our discussion 

involving the constitutional separation of powers. Only the judicial branch 

has authority to construe statutes, and then only when a statute is 

ambiguous. Assuming for the sake of argument only, that the Legislature has 

(Footnote Continued) 
1973, (c), 73-129, §5, F.S.A. (Supp. p. 79) provided during 1963 that 
before a city or town council could borrow money for electric light plants, 
such must have been approved by an election. Ch. 169 was replaced by Ch. 
166 which does not in any way authorize Sucom to issue bonds - it is not a 
II governing bodyll because it is not empowered with a IIgeneral legislative 
powers of the municipality.1I Section 166.01, Fla. Stat. 
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the constitutional authority to dictate to the judiciary about how to construe 

legislation which it has written - it clearly does not - the question yet 

remains what there is for the judiciary to "construe" when §12.01 is not 

ambiguous - it clearly requires voter approval of revenue bond issues. 

The circuit court, in its CONSOLIDATED FINAL JUDGMENT, did not 

discuss this aspect of the case. We can only surmise that the court 

concluded that either (a) §3 constituted a repeal of §12.01, or (b) it was 

necessary to "construe" §12. 01 for the reason that it is ambiguous. 

Obviously, there is no basis for concluding that §12. 01 is ambiguous. It 

should be equally obvious that §3 (1963) does not constitute an amendment or 

repeal "by implication." Firstly, amendments by implication are not favored. 

Secondly, 

[b ]efore the courts may declare that one statute amends• 
or repeals another by implication it must appear that the 
statute later in point of time was intended as a revision 
of the subject matter of the former I or that there is such 
a positive and irreconcilable repugnancy between the 
(statutes) as to indicate clearly that the later statute was 
intended to prescribe the only rule which should govern 
the case provided for, and that there is no field in which 
the provisions of the statute first in point of time can 
operate lawfully without conflict. . 

Miami Water Works Local No. 654 v. City of Miami, 157 Fla. 445, 26 So.2d 

194, 196 (1946). Accord, State v. J.R.M., 388 So. 2d 1227 (Fla. 1980) 

(court held no amendment by implication because there was not an 

irreconcilable repugnancy between the two statutes which created a situation 

whereby the earlier statute could operate without conflicting with the later 

statute); Richey v. Town of Indian River Shores, 337 So.2d 410 (Fla. 4th 

DCA 1976), aff'd. 348 So.2d 1 (Fla. 1977). Section 3 (1963) is not repugnant 

to §12. 01 of the CHARTER and does not create a situation whereby §12. 01 

cannot operate lawfully without conflicting with §3. Moreover, §3 is not even 
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a statute in the sense that it creates rights or obi igations. It pu rports to be 

a rule of construction only, which, under the separation of powers doctrine, 

supra, the Legislature did not have authority to promulgate. 

C. THE OUTSTANDING 1981 BOND ISSUE IS ILLEGAL 
AND VOID FOR EXTRINSIC FRAUD ARISING FROM 
THE 1963 PROCESS UTILIZED IN AMENDING THE 
CHARTER. LI KEWISE, THE OCTOBER 1, 1984 AND 
APRIL 1, 1985 BOND OBLIGATIONS ARE ILLEGAL 
AND VOID. 

Only the 1981 bond issue in the amount of $92,750,000 was validated by 

the circuit court. The latter two undertakings were not validated, and issues 

arising therefrom have been appealed in Case No. 84-284-G to the Second 

District Court of Appeal. 

First, it is important that we state that Intervenors have no direct 

evidence that would suggest that Sucom or its counsel, during 1963, 

undertook to intentionally utter misrepresentations of material fact with the 

intention that the voters rely thereon. Rather, we suggest, as we did in the 

circuit court, that we are dealing with "constructive fraud" which arises by 

virtue of "negligent misrepresentation" or representations made under 

circumstances wherein there is no factual basis for belief that the statements 

10made were true. In Watson v. Jones, supra. n. 11, this court wrote: 

10For example, the Florida law of actionable misrepresentation includes the 
following elements: (1) a misrepresentation of material fact; (2) [a] 
knowledge of the representator of the misrepresentation or [b] representa­
tions made by the representator without knowledge as to either truth or 
falsity, or [c] representations made under circumstances in which the 
representator ought to have known, if he did not know, of the falsity 
thereof; (3) an intention that the representation induce another to act on it; 
and (4) resulting in injury to the party acting in justifiable reliance on the 
representation. Joiner v. McCullers, 158 Fla. 562, 28 So.2d 823 (1947). See 
also, Kutner v. Kalish, 173 So.2d 763 (Fla. 3d D.C.A. 1965); Watson-V:­
-- (Footnote Continued) 
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[When] it is shown that the statement was material and 
false, and that the defendant's situation or means of 
knowledge were such as to make it incumbent upon him as 
a matter of duty to know whether the statement was true 
or false, the conclusion is almost irresistible that he did 
know that which his duty required him to know. 

(25 So. at 682). 

Moreover, "constructive fraud" is premised upon the relationship of the 

parties and the making of statements under circumstances wherein the 

llrepresentator does not have reason to believe that the actual facts exist. 

Constructive fraud is particularly relevant in instances where a fiduciary 

duty exists. We believe that such a duty has always existed between Sucom 

(Footnote Continued) 
Jones, 41 Fla. 241, 25 So. 678 (1899). Thus, the Florida elements of fraud 
differ from most jurisdictions in that in Florida the representor does not have 
to have actual knOWledge of the falsity of his statement to be held liable. 
Rather, negligent misrepresentation is sufficient. See, Watson v. Jones, 41 
Fla. 241, 25 So. 678 (1899); Bobby Jones Garden Apartments, Inc. v. 
Suleski, 391 F. 2d 172 (5th Cir. 1968); Emerson Electric Co. v. Farmer, 427 
F.2d 1082 (5th Cir. 1970); Ostreyko v. B. C. Morton Organization, Inc., 310 
So.2d 316 (Fla.3d D.C.A. 1975). 

11 See Robson Link & Co. v. Leedy Wheeler & Co., 154 Fla. 596, 18 So.2d 523 
(1944); Douglas v. Ogle, 80 Fla. 42, 85 So. 243 (1920); Harrell v. Branson, 
344 So.2d 604 (Fla. 1st DCA 1977). See Dale v. Jennings, 90 Fla. 234, 107 
So. 175 (1925); Quinn v. Phipps, 93 FTa: 805, 113 So. 419 (1927); Harris v. 
Zeuch, 103 Fla. 183,137 50.135 (1931); Moss v. Sperry, 140 Fla. 301, 191 
50.531 (1939); Strickland v. Muir, 198 So.2d 49 (Fla. 4th DCA 1967); 
Prescott v. Kreher, 123 So.2d 721, 727 (Fla. 2d DCA 1960) (" ... [C]ourts 
of equity have refrained from defining particular instances of fiduciary 
relations in such a manner that other instances might be excluded. Instead, 
the principle applies under the definition to every possible case wherein there 
exists as a fact a fiduciary relation through which, on the one side, a 
confidence is reposed and, on the other side, there is the resultant 
superiority and influence. . . . The relation need not be legal but may be 
moral, social, domestic, or purely personal. Thus, the term, "fiduciary" or 
"confidential" relation as defined is a very broad one. "). Sucom, in its 
undertaking of indebtedness, has assumed a moral and social obligation to the 
ratepayers - who are then called upon to amortize that debt through payment 
of their utility bills. The relationship is further understood when it is 
realized that the taxpayers and notepayers have no voice at the polls. Like 
the faceless bureaucrats, it is impossible to "vote the scoundrels out of 
office. " 
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and the ratepayers. This is particularly so because, on the one hand Sucom 

is sell ing revenue bonds whereby its only stated or written duty is to the 

bond holders, i. e. to repay them. On the other hand, the ratepayers, 

including the Intervenors, must pay the cost of said borrowing. In other 

words, it is not Sucom which must repay the bondholders; rather it is the 

ratepayers who have such a duty and that duty has been undertaken for 

them by Sucom. There is no other way to look at the relationship other than 

that of a fiduciary duty. 

The record establishes that neither Sucom nor its "investment advisors" 

ever had any basis whatsoever for believing that the purchase of a power 

generating facility for $50,000,000 could be paid for from operating revenues. 

The evidence establishes convincingly that Sucom most certainly could not 

meet debt service requirements. The financial statements in evidence 

establish a "net earnings" record that does not even approach the financial 

means to meet the huge overall debt payout obligation - now more than 

$325,000,000. Thus, the 10,000 ratepayers as voters had every reason to 

hear debate as to whether Sucom should embark upon its folly as the record 

demonstrates. I t is a truism that, contrary to the CHARTER, particularly 

§12.01, the finances of Sucom are in the hands of the investment bankers 

rather than under the supervision of the ratepaying citizens/voters. This 

lawsuit is really between the bankers and Intervenors. 

Rule 1.540(b), Fla.R.Civ.P., provides that the one year limitation period 

for the court's relieving a party from fraud does not limit the power of the 

court to entertain an independent action to relieve a party from a judgment, 

decree, order or proceeding, or to set aside a judgment or decree for fraud 

upon the court. The CONSOLIDATED FINAL JUDGMENT merely states in a 
.. . 

short one sentence paragraph that the final bond validation judgments, 
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including the subject 1981 jUdgment involving $92,750,000 of revenue bonds, 

were not procured through fraud on the court and may not be set aside. (p. 

9/ A. 487). Such is in response to the Intervenors' EIGHTH AFFI RMATIVE 

DEFENSE whereby they pleaded fraud. (A. 156). 

Extrinsic fraud is that which is committed outside the courtroom, Le. 

that which is practiced upon a party under circumstances wherein he does not 

have the benefit of the adversarial process. By way of distinction, "intrinsic 

fraud" is that which may not be the subject of relief because the trial process 

is deemed to be sufficient in order to prevent it. However, extrinsic fraud 

does have meaning for the judicial process where, as here, the court, in 

validating the 1981 bond issue, was called upon to rule that that bond issue 

was val id because of the supposed meaning of §3 (1963). I f extrinsic fraud
• 

was committed upon the voters in 1963, they are entitled to raise such by an 

independent action. 

In Brown v. Brown, 432 So.2d 704 (Fla. 3d DCA 1983), the circuit court 

had dismissed the defendant's counterclaim against her former husband's suit 

to foreclose a mortgage which she had given as part of a judicially approved 

property settlement agreement. The former wife claimed that her former 

husband had fraudulently induced her to execute a settlement agreement 

which included the note and mortgage. The Third District reversed and 

remanded, holding that the former wife's allegations that her former husband 

had fraudulently induced her to give a note and mortgage to him alleged 

extrinsic fraud, thus entitling her to bring an independent action for relief 

from the final dissolution judgment approving the property settlement 

agreement, and that such could be accomplished by way of counterclaim to the 

former husband's complaint to foreclose a mortgage. The Third District 

• framed the issue before it as being whether Ru Ie 1.540 (b) provides for 
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independent actions only for "fraud upon the court". The part of the rule 

pertinent to the issue, quoted by the court, is: 

This rule does not limit the power of the court to 
entertain an independent action to relieve a party from a 
judgment, decree, order or proceeding or to set aside a 
judgment or decree for fraud upon the court. 

432 50.2d at 710. 

After reviewing other district court opinions, the Third District concluded: 

We hold that the appellant's counterclaim alleges facts 
which show that the jUdicially-approved property 
settlement agreement, including the note and mortgage 
which appellee seeks to foreclose, were procured by 
fraud; that such alleged facts constitute an extrinsic 
fraud which, therefore, support an independent action for 
relief from the jUdgment of dissolution under Rule 
1.540(b). We recede from the dicta in August v. 
August, 350 50.2d 794 (Fla. 3d DCA 1977), and Sottile v. 
Gaines, 281 50.2d 558 (Fla. 3d DCA 1973), that suggests

• that fraud upon the court is the exclusive ground upon 
which an independent action under Rule 1. 540(b) may be 
based. To the extent that Alexander v. First National 
Bank of Titusville, 275 50.2d 272; Truitt v. Truitt, 383 
So.2d 276; Erhardt v. Erhardt, 362 So.2d 70, and 
Kimbroug h v. McC ran ie, 325 50. 2d 70, may be viewed as 
precedent for limiting the right to maintain an 
independent action under Rule 1.540(b) to only such 
actions which allege "fraud upon the court," we 
acknowledge our disagreement with these cases. 
Accordingly, the order dismissing appellant's counterclaim 
is reversed and the cause remanded to the trial court for 
further proceedings. 

432 50.2d at 715. 

We respectfully submit that the circuit court's conclusion in this case: 

12.� The final judgments referred to in paragraph 11 
above were not procured through fraud on the Court 
and may not be set aside. (A. 487) 

manifests a basic misunderstanding of Rule 1. 540(b). Firstly, the court 

concluded that there was no "fraud on the court," but, secondly, seemed to 

be unaware of the concept of "extrinsic fraud II which authorizes an 

independent action for rei ief from judgment. The Third District expressly 

receded from dicta in other cases that suggested that fraud upon the court is 
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the exclusive ground upon which an independent action under Rule 1.540(b) 

may be based. We are not here arguing about fraud upon the court. 

Intervenors view Sucom's 1963 actions in obtaining voter approval of §3 as 

"extrinsic fraud." And, for that reason, we respectfully submit that the 

circuit court erred. 

Moreover, such constitutes a clearly erroneous view of the evidence, 

requiring reversal as a matter of law. Certainly, after Sucom had pre-filed 

the §3 bill with the Secretary of State, it should have advised the referendum 

voters that it provided that the issuance of revenue bonds would be tied to 

the question whether the constitution required voter approval of revenue 

bond issues. As advertised in the newspaper and as stated on the ballot, 

the voters were not apprised of the "constitutional formula" in any way,.. 
shape or form. Secondly, the advertising and the ballot description tells the 

.. 
voters that "The amendment provides the issuance of revenue bonds or 

certificates pursuant to said Act shall not be construed to be in conflict with 

the general law of the State of Florida authorizing the issuance of revenue 

bonds or certificates payable solely from the municipal utility revenues." 

Although the language is tortured, the one "fact statement" which comes out 

of this and which suggested what the amendment provides is that the "general 

law" of Florida authorizes the issuance of revenue bonds by commissions. 

Such constitutes a blatant misstatement of fact. The circuit court was thus 

not faced with a "fact finding issue" which may not be disturbed on appeal. 

It is unrefuted that the statement is a misstatement of fact. 

12However, it should not be overlooked that Sucom, having a fiduciary duty 
to the ratepayers, certainly should not have suggested to the court in prior 
bond val idation proceedings that the enactment of §3 in 1963 effectively-. (Footnote Continued) 
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Finally, the court, in Hill v. Milande~, 72 50.2d 796 (Fla. 1954) was not 

concerned whether the voters were actually misled, i.e., it was not necessary 

that testimony be taken from voters in order to ask them whether they 

understood what had occurred or what the true facts were underlying an 

election. This court wrote at 72 50.2d 798: 

•.. In numerous instances we have held that the only 
requirements in a [n] election of this kind are that the 
voter should not be misled and that he have an 
opportunity to know and be on notice as to the 
proposition on which he is to cast his vote.•.. All that 
the Constitution requires or that the law compels or ought 
to compel is that the voter have notice of that which he 
must decide..•. What the law requires is that the 
ballot be fair and advise the voter sufficiently to enable 
him intelligently to cast his ballot. ..• 

Thus, the circuit court was not faced with the task of taking testimony from 

voters who participated in the December 1963 referendum. 

The 1981 bond validation judgment approving the sale of revenue bonds 
• 

in the amount of $92,750,000 (without voter approval) is based upon only one 

provision of the CHARTER, i.e. §3 (1963). Without it, it is clear that a 

referendum election was required under §12. 01. If §3 was obtained by 

extrinsic fraud upon the voters, the 1981 bond validation judgment is 

premised upon fraud. Because a refunding bond issue merely takes the place 

of the original bond issue, a refunding bond validation judgment cannot stand 

if the original validation is based upon extrinsic fraud. Accordingly, the 

judgment of the lower court should be reversed. 

(Footnote Continued)� 
repealed the §12. 01 requirement of voter approval. To that extent, a case� 
could be made for "fraud upon the court," but we do not make that case� 
here .� 

..� 
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•� 

..� 

D.� THE OCTOBER 1, 1984 AND APRIL 1, 1985 
BORROWINGS ARE ILLEGAL AND VOID IN VIEW OF 
SUBCOMIS FAILURE TO OBTAIN VOTER APPROVAL. 

Nothing more remains to be stated at this juncture because the subject 

borrowings were not approved by the electorate. They do not qualify under 

§1 .12 of the CHARTER, the limited borrowing authority for specifically stated 

purposes. Such borrowings being illegal and void, the refunding bond issue 

which would eventually replace them is likewise illegal and void. 

CONCLUSION 

For the reasons stated, Intervenors seek th is court's decision reversing 

the circuit court's CONSOLIDATED FINAL JUDGMENT with regard to its 

validation of the subject "refunding bonds. II 

For the court's information, Intervenors as Plaintiffs in the declaratory 

judgment action, case number 84-284-G, have appealed the judgment to the 

Second District. The issues there concern whether the prior borrowings 

should be declared illegal and void and of no effect whatsoever. Of course, 

this court's opinion in this matter will have important implications for that 

case • 

.. 

• 
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CERTIFICATE OF SERVICE� 

I HEREBY CERTI FY that a true and correct copy of the above and 
• 

foregoing has been furnished by hand delivery to Mr. William S. Dufoe, 

Holland & Knight, P. O. Drawer BW, 94 Lake Wire Drive, Lakeland, FL 33802 

(by delivery to Mr. Ferguson), and by U.S. Mail to Mr. Andrew B. Jackson, 

general counsel for Plaintiff, at P. O. Box 591, Sebring, FL 33807; and to 

Assistant State's Attorney, Mr. Alfred C. Thullberry, Jr., P.O. Box 1309, 

250 N. Wilson, Bartow, FL 33830, this 9th day of October 1985. 

BUSH, ROSS, GARDNER, 
WARREN & RUDY 
220 South Franklin Street 
Tampa, FL 33602 
(813) 24-925 
At n ys f 
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