
Crilli. P. 3.410 has been made clear by this Honorable Court's 

holding inSl:"ahb 'Ii'.' S-tate. 473 So.2d 1282 (Fla. 1985) wh:eie 

the Court said: 

While delib,erating, Stano's second jury 
requested a tape player, a list of the 
evidence, and a color photograph. Defense 
counsel waived Stano's presence while the ' 
judge answered the request .,Stll.htfhow 
claims that ever 'stage of a trial is a,
cru:ctalstagean~thata de:fertdarttmust: be 
presehtateach~. "Wedisagreean&itnd 
Stano's'r'eliance'oh Ivory" .Stat:e 351' ' 
So.zd 26CFTa.1977)',' misplaced. 

In Ivory we stated: "Any connnuni.cation 
with the jUry outside the presence of the 
prosecutor, the defendant, and the defend­
ant's counsel is so fraught with potential
prejudice that it cannot be consiaered 
harmles s ." Id. at 28. Here,' however,. hoth 
theprosecl1toranddefensecouns.eT were 
present. In view of the lack of an obj ee·, 
tion to the court's answering the request, 
and in view of defense counsel's waiver of 
Stano's presence, we find any error, if 
indeed there be any here, to be harmless 
beyond a reasonable doubt, at the worst. 
Id. at 1288. 

Respondent will submit that the case sub judice is 

controlled by Stano". State, supra, as opposed to this Court's 

decision in Curtis ". State, supra, as contended by Petitioner 

(See PB 10). As pointed out earlier, the difference between 

the facts in Curtis and the instant case is that in Curtis 

neither the prosecutor, nor defense counsel were consulted by 

the judge before answering the jury's question thereby de­

priving both the state and defendant "of the righ-t to discuss 

the action to be taken, including the right to object and the 

right to make full argument." Curtis, 10 FLW at 533. 
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Petitioner places mistaken reliance on the case of 

Adams v. State, 10 So. 106 (Fla. 1891), as supporting his 

contention that his absence in the instant proceedings was 

fundamental error. However, Adams concerns the defendant's 

absence during ten minutes of argument concerning questions 

of law' as well asfa:ct pertaining to the competancy of a 

prosecution witness. It is clear that where as in Adams, 

there are issues of fact where the defendant's input might 

be useful to his defense, his absence from such a proceeding 

is prejudicial. However, where as in the instant case the 

proceedings in question presented no questions of fact what­

soever, there is no reasonable possibility that there was 

any prejudice to the Petitioner. In Francis V. State, 413 

So.2d 1175, 1177 (Fla. 1982) this Court stated that a de­

fendant has the constitutional right to be present "at the 

stages of his trial where fundamental fairness might be 

thwarted by his absence." That the exercise of peremptory 

challan~es is essential to the fairness of a trial by jury 

and is bnel of the mOst important rights secured to a defen­

dent. Thip is so because peremptory challenges permit 

rejectibn for real or imagined partiality and is often 

exercis~d pn the basis of sudden impressions and unaccount­

able pr~ju!:lices based only on the bare looks and gestures of 
I 

another, orl upon a juror's habits and associations. It is 

sometim~s ~xercised on grounds normally thought irrelevant' to 

legal pil"ockedings or official action, such as the race, 

religion, ~ationality, occupation or affiliations of people 

sumrnoneid f~r jury duty. Francis ,id. at 1179. The dis tinc-
I 
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tion from the instant case is obvious where the question 

presented was strictly legal and Appellant's absence was in 

no way prejudicial. This Honorable Court then held that Jury 

selection is a crucial stage of the trial, Fran:cis ,supra 

at 1178, and used the hannless error analysLs' of Chapman 'V,. 

Califorhia, 386 u.s. 18, 87 S.Ct. 824, 17L.Ed.2d 705 (1967) 

before deciding that the Court was unable to assess the 

extent of prejudice sustained by Francis. Id. at 1179. In 

subsequent cases, this Honorable Court has explained and 

limited Frahcis to the "particular factual context of that 

case." Peede v.State, 10 FLW 397 (Fla. Case No. 65,318, 

August 15, 1985); Hooper v. State, 10 FLW 393(Fla. Case No. 

64, 299, August 15, 1985); Herzog v.State, 439 So.2d 13721 

(Fla.1983). This Court in Herzog at 1375 stated that the 

defendant's absence during a defense motion to suppress 

certain photographs from introduction as evidence for the 

state was not during a crucial stage of the trial or "wher'e 

fundamental fairness might be thwarted by his absence." 

Thus, as stated earlier, Defense Counsel's presence in the 

instant case complied with the requirements of Rule 3.410. 

Thus the Fourth Dis trict was correct in finding "no viola-; 

tion of Rule 3.410 under the facts of this case." (See Slip 

Opinion, page 4, Appendix.) Additionally, when Defense 

Counsel advised Petitioner of the Jury Question and the an­

swer, Petitioner did not object at the time; nor could he 

have added anything since this was a legal question from ~he 

jury. 
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Respondent will submit that the Fourth District 

was, correct in finding that IVory' does not mandate reversal 

in every case where the defendant is absent during a commu­

nication with the jury. (See Appendix, Slip Opinion, page 3) . 

The United States Supreme Court has recently 

addressed the issue of a defendant's aosenceduring court 

corrnnunications with a jury in: Rogers v. United S~ta:tes, 422 

U.S. 35 (1975). In Rogers, the Court found that a violation 

of Rule 43 of the Federal RUles of Criminal Procedure (suh­

stantially similar to Fla. R. Grim.p. 3.180) which guar­

anties to a defendant the right to be present at every stage 

of his trial may be considered harmless error. See also, 

United States V. Gradsky, 434 F. 2d 880 (5th Cir. 1970), 

where the court rejected the defendant's contentions that 

their constitutional rights had been vicUated and found b.e­

yond a reasonable doubt that any possible error in their 

absence from the hearings did not affect their substantial 

rights. And in Rushen v.' Spain, U. S. , 104 S. Ct. 

, 78L.Ed.2d 267 (1983) the Court held that the right to, 

be present during all critical stages of criminal proceedings 

and the right to be represented by counsel are su~ject to 

harmless error analysis. The Eleventh Circuit Court of 

Appeal in United States v. Willis, 759 F.2d 1486(11th Cir. 

1985) in a situation very similar to the case at bar, found 

that even though the defendants had been absent during the 

individual questioning of veniremen in chambers, but had 

been present during ahe general voir dire, and the attorneys 
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for the government and the defense were present in chambers 

during tneindividual questioning, this was not a violation 

of Fed.' R. Gr~itn:.· P. 43 Ca) . But "even ass-uming a Rule 43 

violation, the error was harmless." Id. at 1500. 

Aside from the fact that IVory can he distinquished, 

and the per se reversible rule applicable only to cases: where' 

neither the prosecuting attorney nor defense counsel have 

been notified of a jUry question brought hack to the judge 

during deliberations, it is clear that thi.s Honorable Court 

is now following the U. S. Supreme Court's ruling in Ru·shen:, 

supra, and applying a harmless error analysis in this type' 

of cases. In Rose v. State, 425 So.2d 521 (Fla. 1982), c-e't't. 

denied 461 U.S. 909 (1983), this Court held that giving an 

"Allen charge" without notifying the defendantorcburtsel 

constituted harmless error. In: Hitchcock v.Sta;te, 413 So. 

2d 741 (Fla. 1982) ,cert.denied, 459 U.S. 960 (1982}. this; 

Court held the trial court's res.ponse to a question regarding 

penal ties wi thout notifying any of the parties constitutes. 

harmless error. In Francis v. State, 413 So.2d 1175 (Fla. 

1982) this Court first held that the defendant was absent 

during a crucial stage of his trial and that his absence vias 

not voluntary. The Court then conducted a harmless error 

analysis before deciding the Court was "not satisfied beyond 

a reasonable doubt that this error in the particular factual 

content of this case is harmless." Id. at 1178. 

All the District Courts of Appeal in the State of 

Florida have had a chance to rule on the issue and have followed 
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Rose, Hitchcock, and Francis in using a harmless error 

analysis: Willi:atns: Y', S'tate', 468 So. 2d 335, 337 (Fla. -lst DCA 

1985) (The Supreme Court has' expressly applied hannless error 

principles to what it termed a "procedural error" in failing 

to notify cotnlsel under Rule 3.410.) This case is' hefore this 

Honorable Court in Case No. 67,217. B.rown V. State, 449 S0.2d 

1293 (Fla. 2d DCA 1984) pet. for reV . denied 459 So. 2d 1039 

(Fla. 1984) (I.;re do not believe that IVory requires a finding 

of reversible error under the facts of this case.) Morgah v. 

State, 471 So.2d 1336 (Fla. 3d DCA 1985) ("It is unquestion­

ably more important that a defendant be present during voir 

dire than during a conference on the jury's request for 

additional instructions." Id. at 1337. "If this response 

outside the defendant's presence was error at all, it was 

harmless." Id. at 1338 .. Smith v. State, 453 So.2d 505 

(Fla, 4th DCA 1984) pet. for reV. denied 462 So.2d .1107 

(Fla. 1985) (The jury request in Smith was found to not be 

wi thin the purview of Rule 3. 410. But if there was error, I 

"we find it to have been harmless." Id. at 506) VillaVic~hcio 

v . State, 449 So, 2d 966 eFla. 5th DCA 1984)P;et . for rev. 

denied 456 So.2d 1182 (Fla. 1984) (Appellant failed to demon-­

strate prejudice as a result of the judge's communication, 

therefore, the court found that if any error occurred, it 

was harmless. rd. at 969) Finally, and most controlling is 

this Court's opinion in Stano ,supra at 1288, where it was 

held where both the prosecutor and defense counsel were 

present, if there was error, the error was "harmless beyon4 
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a reasonable doubt , at the worst." 

The certified question in the instant cas,e, as 

well as in WiTli-ams, Case No. 67,217, is whether the harm­

less error rule applies in case dealing with Fla. R. Crim. 

h 3.410 where defense counsel and prosecutor are present, 

but the defendant is not. Respondent urges this Court 

that under federal law and precedent from this Court, that 

question must be answered in the AFFIRMATIVE. 

Under the facts of this case, it is clear de-­

fense counsel agreed at the hearing on the amended motion 

for new trial that the question asked by' the jUry was a 

question of law and that legal matters were eXclusively in 

his domain (R. 1209). Consequently, it is clear that there 

is no reasonable possibility that Petitioner's absence during 

the brief consultation regarding the jury instruction and 

the giving of that ins-truction to the jUry could have affected 

the jury verdict. Where, as in the ins'tant case, there is' no 

reasonable possibility that the Petitioner's ahsence was in 

any manner prejudicial to his case, his absence should be 

found as harmless error. See Hitchcock, sUpra at 744. 

This Honorable Court recently in State Y. Di'Guilio, 

10 F.L.W. 430 (Fla. Case No. 65,490, August 29, 1985) has 

reaffirmed the use of the harmless error l,UIe and disapproved of 

per se reversible rules when it pointed out that S'tatev. 

Murray, 443 So.2d 955 (Fla. 1984) "held that the supervisory 

power of an appellate court to reverse a conviction is in-­

appropriate as a remedy where the error is harmless" and 
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further: The harmless error rule
 
promotes.theadmtnis.tration
 
of justice. '. . .
 
It lllakes' no sense to burden
 
our legal system with a new
 
trial when tn£ result will
 
be the same. DiGuiTio, at
 
432. 

In summary, Respondent maintains that there was 

an implied waiver of Petitioner's presence for this very 

limited proceeding. But that in any event; even if hls ab­

sence should be held as error, it is clear that such error 

did not prejudice his sUbs,tantial rights where his counsel 

was present to render any legal objections to the court's 

actions and in fact, clearly was in agreement with the 

actions taken. 

Additionally, the matter was not preserved for 

review and in no way does the error (if so held) rise to 

the level of fundamental error on the facts of this case. 

The harmless error rule should apply in this case. Thus, 

the certified question should be answered in the affirm­

ative, and the District Court's opinion of July 31, 1985, 

should be AFFIRMED. 
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CONCLUSTON 

Bas:ed upon the foregoing argument, supported by 

the circumstances and authorities cited herein, Respondent 

would res'pectfully request this Honorable Court to answer 

the certified question in the affirmative, and further to 

APPROVE the opinion of the Fourth District Court of Appeal 

which AFFIRMED the conviction and s,eritence impos'ed upon 

Petitioner by the trial court. 

Respectfully submitted, 

JIM SMITH 
Attorney General 
Tallahassee, Florida 32301 

GEORGIN JIME· Z--OROS 
As,s:istant Att6rneyGerieral 

. lil Georgia Avenue,' Suite 204 
Wes t Palm Beach, Florida 33401 
Telephone: (3051 837-5062 

Counsel for Respondent 
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