


the FCOE are to be appointed by and serve "at the pleasure" of
the Governor, according to the Constitution of the State of
Florida.

Nevertheless, the Appellant-agency requests this Honorable
Court to rewrite §112.321(1), Fla. Stat., as though (a) the
Legislature had intended the Governor to appoint [and remove?]
all FCOE members, and (b) the people of the State of Florida --
on FCOE's thesis -- had approved such. Obviously, the Appellant-
agency has argued itself into a curious position whereby it urges
this Court to ignore Article II, §8(h), of the Florida Constitu-
tion or the "until changed by law" language thereof, on the
dubious grounds that the people of the State of Florida meant
to nullify that statutory annex, and now argues that the august
solemnity with which the people of the State of Florida allegedly
incorporated the FCOE into the Constitution ought to be ignored

as this Court is urged to rewrite §112.321, Fla. Stat.

2. De Facto vs. De Jure: A Plea For Time.

Alternatively, FCOE urges this Court to stay its judgment
for a reasonable period of time pursuant to the United States

Supreme Court's decision in Buckley v. Valeo, 424 U.S. 1, 46

L.Ed.2d 659, 96 S.Ct. 612 (1976), without mentioning that in
that cause no punitive or penal action was to be taken by the

federal elections commission against individuals, as is clearly
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the case and has been adjudicated to be the case herein. That
is, the actions of the FCOE are penal in nature, and cannot be
allowed to proceed if they are constitutionally invalid. See,

Zerweck v. State Commission on Ethics, 409 So.2d 57 (Fla. 4th

DCA 1982). The agency's penal actions herein are void. Burch

v. Louisiana, 441 U.S. 1306, 60 L.Ed.2d 92, 99 S.Ct. 1623 (1979).

In this respect, the Commission as Appellants does not
make clear whether "a reasonable period of time" should be
granted it after adjudication of the invalidity of the FCOE
in order to continue to prosecute these Appellees. These
Appellees timely challenged the Commission, secured an adjudi-
cation of invalidation, and there has been no de facto validity
to the acts of the Commission in these proceedings. No authority
to the contrary has been presented by Appellant-agency.

At bottom, however, Appellants err in their treatment of

the purportedly "de facto" agency. That is, before the FCOE

as legislated at §112.321, Fla. Stat., can be accorded de facto

privileges, there must be in law a de Jjure basis for same.

Tobler v. Beckett, 297 So.2d 59 (Fla. 2d DCA 1974); 63A Am.Jur.2d,

Public Officers and Employees, §586. The point of the judgment

on appeal being that no office as such was lawfully created.

State v. Tippett, 134 So. 52 (Fla. 1931).
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3. "standing" To Challenge §112.321(l1), Fla. Stat.

Respecting the "removal" language of §112.321(1), Fla.
Stat. -- which was enacted as a unity with the appointive
provisions, and was invalidated as a unity with the appointive
provisions -- the Appellant-agency argues that John Sullivan
and Wilma Sullivan lack "standing" to challenge these words
of the subject statute. The Sullivans, according to Appellant-
Commission, lack "standing" because their rights are not, nor

will they be, affected by the statute. Appellants' Initial

Brief at 40-41.

This Honorable Court will note, however, how carefully
the Appellant-agency has phrased its appellate challenge to
the "standing" of John Sullivan and Wilma Sullivan. The reason
for this is crystal clear: as well known to the Florida Commis-
sion on Ethics, Wilma Sullivan and John Sullivan filed, by their
counsel, a SWORN PETITION TO DISQUALIFY AND/OR REMOVE PURPORTED
MEMBERS OF THE FLORIDA COMMISSION ON ETHICS on or about November 4,
1981.

That SWORN PETITION is attached hereto and incorporated
herein as an appellate proffer and remains pending. It is a
public record, by any test of that term, and it is quite clear --
since a member of the Florida Commission on Ethics which brought

these charges and is prosecuting these charges, himself decided
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that he would sit as a judge of the Sullivans herein, until

enjoined by the circuit court sub judice -- that the Sullivans

have a meaningful interest in §112.321(1), Fla. Stat., in toto.

4. An "Independent Commission".

The Appellant-agency has stressed throughout its excellent
brief the need for an "independent commission" to perform the few
functions specified at and by Article II, §8(a)-(e), Fla. Const.
By so doing, and by implicitly linking this "independent commis-
sion" to the Florida Commission on Ethics established by
§112.321(1), Fla. Stat., the Appellant-agency has invited this

Court to make a legislative decision. That is, Appellant-agency

urges this Court to decide that it must be the statutory commis-

sion at §112.321(1), Fla. Stat., which must be the "independent

commission" wanted by the people of the State of Florida f[under
any and all circumstances, apparently, including constitutional
invalidity], supplanting the Legislature's Article II, §8(h),
power to deputize the Board of Cosmetology or Landscape

Architects, inter alia, to police ethics.

What the Appellant-agency fails to take account of is
that all entities and officers of government are presumed by
case law to do their job in a fair, impartial and lawful manner,
"independent" of the political manipulations environmentally

abounding. There is no reason to believe that only the FCOE
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pursuant to §112.321(1), Fla. Stat., can be "independent."
More to the point, there is no notion of "independent
commission" explicated by the APPELLANT'S INITIAL BRIEF. That

is, as the circuit court sub judice was aware, the Florida

Commission on Ethics' independence is such that:

(a) It is funded by legislative, annual
appropriation;

(b) Its budget is controlled by the
Governor's Department of Administration;

(c) Its rules are promulgated under the
Administrative Procedure Act and subject to
invalidation by the Division of Administrative
Hearings;

(d) Its appointments are made by the
Governor, and by the House Speaker, and by
the Senate President; and

(e) Its removals are made by the Chief
Justice, and by the Governor, and by the

House Speaker, and by the Senate President.

What kind of "independent commission" is this as
distinguished from the "independent" judgment of any court
or any department head or any board or any agency?

Yet, if the two words "independent commission" at
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Article II, §8(f), Fla. Const., seem somehow to import a

hitherto undefined meaning -- viz., the FCOE has constantly
alleged that it is not in any branch of Florida government or,

as the learned circuit judge put it, "hovers" over all branches
of government -- then no excuse is made for the patent invalidity
of §112.321(1), Fla. Stat., inasmuch as that provision is a
legislative or statutory provision which does not gain immunity
from constitutional challenge merely because the Legislature

enacted, amended or has lately not touched said statute.

5. No "Vacancy in Office" Has Occurred?

The Appellant-agency argues that contrary to the clear
and unambiguous language of Article X, §3, Fla. Const. --
which declares that a vacancy in office exists upon its creation --
this Court should find that since various members of the FCOE have
been appointed (by Speaker, by President, by Governor) since 1974,
there have never been any vacancies in office existing to date.
APPELLANTS' INITIAL BRIEF at pages 20-22. See also, §114.01,

Fla. Stat.

It is respectfully submitted by Appellees that this argu-
ment for the transfiguration of what "is" into what constitu-
tionally "ought to be" or "must be", and which entreats this
Honorable Court to erase from Article X, §3, of the Florida

Constitution the clear and unambiguous language that a "vacancy
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in office shall occur upon the creation of an office, ..." is

without reason or authority.

6. Other Entities.

FCOE has sought at trial, and herein, to rescue §112.321(1),
Fla. Stat., by fleeting analogy to the Game and Fresh Water Fish
Commission —-- but it is created, constituted and empowered by
Article IV, §9, Fla. Const. Also, the Parole and Probation
Commission -- which by express Article IV, §8(c), language is
to be created, empowered, given legislative qualifications,
method of selection and terms, and which is appointive by
the executive. See, §947.02, Fla. Stat. See also, 1981 Op.

Att'y Gen. Fla. 081-49 (July 8, 1981), Question I.

Too, FCOE takes interest in the Public Service Commission,

and In re Advisory Opinion to the Governor, 223 So.2d 35 (Fla.

1969). That opinion is not precedential, Collins v. Horten,

111 So.2d 746 (Fla. lst DCA 1959), having been without adver-
sary argument, being merely advisory and not controlling over

actual cases. Petition of Kilgore, 65 So.2d 30 (Fla. 1953).

Nevertheless, this Court's said 1969 Advisory Opinion
was a function of the Governor's question: Should he put the
P.S.C. in one of the 25 executive departments? It had never
been therein as the Railroad Commission (or successive incar-

nations) and needn't be, as Florida's "elective" utilities
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regulator. Judicial decisions re. the P.S.C. have not been

confirmatory of FCOE's position herein. 1In Gator Freightways,

Inc. v. Mayo, 328 So.2d 444 (Fla. 1976), this Court expressed

"no view" pertinent hereto. In Florida Retail Federation, Inc.

v. Mayo, 331 So.2d 308 (Fla. 1976), the Court held narrowly
that Chapter 120, Fla. Stat., provisions did not pertain to

the subject matter therein. In ASI, Inc. v. Fla. P.S.C., 334

So.2d 594 (Fla. 1976), the Court at 595 simply noted that the
"parties agree" to the applicability of Chapter 120, Fla. Stat.
Research reflects no adjudications respecting the issues herein.

6. Separation of Powers: Is the "Legislative
Branch" Safe Harbor?

Appellant-agency conceives the validity of §112.321(1),
Fla. Stat., in terms either of its incorporation into the
Constitution as a constitutional body which, like a Canterville
Ghost, makes appearance as well in the ambit of legislative
competence (as in the 1982 legislative amendment) or in terms
of the FCOE's subsistence in the legislative branch of government.

Appellant-agency's theorizing is constrained by Article II,
§3, Fla. Const., which establishes a tripartite government and
uniquely prohibits persons in any one of those branches from
acting -- by accident or by "assignment" -- in a role assigned

by the Constitution to another branch. Askew v. Cross Key
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Waterways, 372 So.2d 913 (Fla. 1978) at 925, reh. den.

Pursuant to which constitutional principle our organic
law declares vacancies in office to exist upon creation of

office, Article X, §3, Fla. Const., and empowers the Governor

to "fill by appointment any vacancy in state ... office" when

"not otherwise provided for in this constitution, ...

Article IV, §1(f), Fla. Const. (emphasis added).

(The Constitution, of course, has not "otherwise provided"
for "appointment" by Senate President, House Speaker and
Governor -- nor for "removal" by the Chief Justice in concert
with legislators and the Governor, which is why FCOE argues
for "incorporation by reference," treated under ISSUE I, supra

herein.)
Indeed, the power to appoint public officers under our

Constitution is an executive power. In re Advisory Opinion

to the Governor, 9 So.2d 172 (Fla. 1942); State ex rel. Hatton

v. Joughlin, 103 Fla. 877, 138 So. 392 (Fla. 1931), reh. den.

See also, §§114.01, 114.04, Fla. Stat.
Although Appellants urge this Court to reject the

Westlake v. Merritt, 95 So. 662 (Fla. 1923), line of cases

prohibiting legislative encroachment upon the magisterial

appointive power, APPELLANTS' INITIAL BRIEF at 26, and yet urge

the notion of legislative suzrainity pursuant to State ex rel.

Buford v. Daniel, 99 So. 804 (Fla. 1924), ibid, without
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acknowledging that there (a) at page 808 this Court authorized
legislative authority subject to "organic provisions" of the
Constitution, and (b) the old Article III, §27, therein construed
empowered "The Legislature," the more timely construction of

Article II, §3, in Askew v. Cross Key Waterways, op. cit.,

provides a clearer point of departure.

By the same token, considering the removal language of
§112.321(1) in tandem with the appointment language, the
Governor's power is "independent of, and may not be impinged

upon by, a statute ...." Bruner v. State Commission on Ethics,

384 So.2d 1339, 1340 (Fla. l1lst DCA 1980).
We are, in fine, concerned with an executive role,

Askew v. Cross Key Waterways, op. cit., or function constitu-

tionally specified.

Thus, Appellants are understandably concerned to find
in our Constitution an escape from Article II, §3, or authoriza-
tion therein for the Chief Justice and legislative officers to
play the (inter-branch) roles assigned them by §112.321(1),

Fla. Stat.

Inter-branch roles which may constitutionally be performed
are, indeed, found specified in and by the Constitution. See,
Article III, §17, Fla. Const., "Impeachment".

However, an examination of the Chief Justice's powers,

Article V, §2(b), Fla. Const., or of the powers of legislative
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officers, Article III, §2, Fla. Const., (or even at §§114.01,

114.04, Fla. Stat.), fails to disclose such empowerment.
For a seminal discussion of the federal law on the

subject, see Duplantier v. United States, 606 F.2d 654 (5 Cir.

1979), reh. den., cert. den., 449 U.S. 1076, 66 L.Ed.2d4 798,

101 s.Ct. 854, for discussion of applicability of legislation

to coordinate branches. See also, Buckley v. Valeo, 424 U.S. 1,

46 L.Ed.2d 659, 96 S.Ct. 612 (1976). Contrary to Appellants’

assertion at page 14 of their Initial Brief, the Parcell v.

State of Kansas, 468 F.Supp. 1274 (D. KRan. 1979), aff'd

Parcell v. Govt'l Ethics Comm., 639 F.2d 620 (10 Cir. 1980),

decisions do not render the U.S. Constitution uninstructive.
What if, arguendo, the Legislature had placed the FCOE
in, and made it a part of, the "legislative branch,” (though
not to exercisethe "legislative power of the state" exercis-
able only by "a senate" and "a house" per Article III, §1,
Fla. Const.)?
Nothing in the Florida Constitution appears to authorize
the Chief Justice or the Governor to "remove" legislative

officers. 1Indeed, in Harden v. Garrett, S. Ct. Case No. 67,531,

it has been urged that Article III, §2, Fla. Const., makes the
Senate and House the "sole and exclusive" authorities empowered

to remove legislators.
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Nothing in the Florida Constitution appears to authorize
the Governor to "appoint" legislative officers (if Articles X,
§3, and IV, §1(f), are inapplicable, as FCOE insists). Indeed,
the Constitution provides at Article III, §l1, for election of
legislative officers, and special elections are, by Article VI,
§5, to be prescribed by law.

Nor, again, is there a single constitutional provision
superordinate of Article II, §3, which authorizes a concert of
Judicial-Executive-~Legislative officials to perform the execu-

tive roles assigned by §112.321(1), Fla. Stat. Cf., Art. III,

§17, Fla. Const.

A "legislative branch" FCOE would, per §112.321(1),
Fla. Stat., engorge the Chief Justice and Governor of appoin-
tive/removal powers beyond the manifest constitutional parameters.
A "judicial branch" FCOE would, per §112.321(1), Fla. Stat.,
engorge the Governor and legislators of appointive/removal powers

beyond the manifest constitutional parameters. Cf., Article V,

§11, Fla. Const. (gubernatorial appointment of judges); Article V,

§12, Fla. Const. (removal of judges).

(As to the militia, the Constitution specifically vests
the Governor with appointive power, subject to Senate confirma-

tion. Article X, §2(c), Fla. Const.)

(As to the Constitutional Revision Commission, the Con-

stitution specifically assigns roles to officers of the three
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branches, Article XI, §2, Fla. Const., because "expressly

provided" in the Constitution,per Article II, §3.)

In fine, transportation of the FCOE into the legislative
branch (or the judicial) does nothing to validate §112.321(1),
Fla. Stat., because such an act of translocation does nothing
to grant §112.321(1), actors constitutional powers commensurate
with those imputed to them by §112.321(1), Fla. Stat. Call it
aardvark or achegosaurus, it requires the vertebral support
of the Constitution, but is without it.

Which, it is respectfully submitted, is precisely why
Appellants, in acknowledgment of the Article II, §3, command
that inter-branch powers be "expressly provided herein," and
the command of Article IV, §1(f), that the Governor fill by
appointment all vacancies in state office unless "otherwise
provided for in this constitution," must argue for the perplex-
ing proposition of incorporation by reference of §112.321(1),
Fla. Stat., into the Constitution as though "expressly provided"
by that charter.

Appellees rest, then, upon the conviction of the learned
trial judge that the statutory Appellant-agency is not tran-
scendent of the Florida Government as established by Article IT,
§3, Fla. Const., and upon the law cited under ISSUE I, supra
herein, to refute the paradoxical thesis of incorporation by

reference.
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CONCLUSION

Section 112.321(1), Fla. Stat., an appointive and removal
system enacted by the Legislature in 1974, and amended by the
Legislature in 1982 (six years after the adoption of the
Sunshine Amendment) is constitutionally invalid.

The Florida Commission on Ethics, as a statutory creation,
is not outside, does not "hover" above, and is not free of the

mandated three branches of government, Article II, §3, Fla. Const.,

and is clearly, and by case law, an executive branch agency.
If the Commission were in the legislative branch,
§112.321(1), Fla. Stat., would nonetheless be invalid.

The final judgment of the circuit court sub judice should

be affirmed.

1119 East Park Awenue
Tal\ hassee, Florida 32301
(904) 224-5200
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has
been hand delivered this 28th day of October, 1985 to PHILIP
C. CLAYPOOL, Esquire, Staff Attorney, Commission on Ethics,
2105 - The Capitecl, Tallahassee, Florida; and ARDEN M. SIEGENDORF,
Esquire, Assistant Attorney General, Department of Legal Affairs,

1601 —~ The Capitol, Tallahasgsee, Florida.
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