
holders is valid. Further, if no office was lawfully created, then 

there has been no office to be filled by appointment by the Governor 

as a vacancy, and Appellees and the trial court are in error in their 

understanding of Article IV, Section l(f). 

Standing to Challenge Provisions Regarding the Removal of Commission 

Members 

Appellees base their standing on the fact that they petitioned the 

Governor, the Speaker, the President, and the Chief Justice to remove 

the members of the Commission on Ethics. As Appellees' petition, 

contained in the appendix to their answer brief, was not a part of the 

~	 proceedings below, it is de hors the record and should not be 

considered here. Florida Livestock Board v. Hygrade Food Products 

Corp., 141 So. 2d 6 (Fla. 1st DCA 1962). 

However, should this Court find that Appellees' petition is 

properly before the Court, Appellees still do not have standing to 

challenge the removal provisions of Section 112.321(1), Florida 

Statutes. Having invoked the removal process of that section, 

Appellees should be estopped from challenging the constitutionality of 

that process. Moreover, Appellees' petition sought the removal of 

Commission members on the sole ground that Section 112.321(1) violates 

the Governor's constitutional authority to appoint. Appellees now are 
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claiming that they have standing to challenge the removal provisions 

of Section 112.321(1) on the basis of a petition alleging that section 

to be unconstitutional. Appellees' bold attempt at bootstrapping 

still does not demonstrate that they are, or will be, affected by 

Section 112.321(1), Florida Statutes. Accordingly, this portion of 

the trial court's order should be reversed. 

CONCLUSION 

Appellees have conceded much of the Commission's argument and have 

not met their burden of demonstrating the unconstitutionality of 

Section 112.321(1), Florida Statutes. Therefore, the order on appeal 

should be reversed. 

Respectfully submitted, 

JIM ITH� 
At orn y Ge~l~
 

ARDEN M. SIEGENDO 
Assistant Attorne General 

and Commission Advocate 
The Capitol 
Tallahassee, Florida 32301 
(904) 488-1891 
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