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JUDGE AS "JUDGE MILLER") 

(REFERENCE TO THE APPENDIX SHALL BE BY THE 
SYMBOL A - I t e m  l e t t e r )  

SUMMARY OF ARGUMENT 

P e t i t i o n e r ,  GEORGE GARCIA,  remained  t h r e e  hundred  and 

s i x t y  t h r e e  (363)  days  i n  j a i l  b e f o r e  h e  w a s  b r o u g h t  t o  t r i a l .  

Two hundred  n i n e t y  t h r e e  (293)  days  e l a p s e d  be tween  GARCIA'S f i r s t  

Demand For  Speedy T r i a l  and  t h e  d a t e  h e  w a s  f i n a l l y  b r o u g h t  t o  

t r i a l ;  i n  t h e  i n t e r v e n i n g  p e r i o d ,  t h e  T r i a l  Cour t  t w i c e  e x t e n d e d  

t h e  s p e e d y  t r i a l  t i m e  and  d e n i e d  t h r e e  ( 3 )  Motions For  D i s c h a r g e  

on s p e e d y  t r i a l  g r o u n d s .  

P e t i t i o n e r  s e e k s  d i s c r e t i o n a r y  r e v i e w  b e c a u s e  t h e  F i f t h  

• Dis t r ic t  Cour t  o f  Appeal  i n  i t s  d e c i s i o n  h e l d  t h a t :  

* * *"where d e f e n d a n t s  are  j o i n e d  on c o n s p i r a c y  
c h a r g e s ,  and t h e  S t a t e  t i m e l y  moves f o r  a n  
e x t e n s i o n  o f  t h e  s p e e d y  t r i a l  t i m e  p e r i o d ,  showing 
t h a t  t h e  e x t e n s i o n  i s  n e c e s s a r y  t o  accommodate t h e  
c o - d e f e n d a n t s ,  t h e  S t a t e ' s  i n t e r e s t  i n  a j o i n t  
t r i a l  p r e v a i l s  o v e r  t h e  d e f e n d a n t ' s  s p e e d y  t r i a l  
r i g h t ,  "* * * (A-A, pg. 4 & 5 )  

Tha t  d e c i s i o n  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  o f  

o t h e r  Dis t r ic t  C o u r t s  o f  Appeal  on t h e  same q u e s t i o n  o f  l a w ,  

h o l d i n g :  

Tha t  t h e  c o n v e n i e n c e  o f  t h e  S t a t e  i n  t r y i n g  
c o - d e f e n d a n t s  t o g e t h e r  i s  n o t  s u f f i c i e n t  
r e a s o n  t o  e x t e n d  a n  o b j e c t i n g  d e f e n d a n t ' s  
speedy  t r i a l  and deny a d e f e n d a n t ' s  Motion 
To S e v e r ,  even  when a d e l a y  i s  n e c e s s a r y  t o  
accommodate a c o - d e f e n d a n t .  



Rico v .  S t a t e ,  463 So.2d 1172 (Fla.App. 2nd DCA, 1984) 
Machado v .  S t a t e ,  431 So.2d 337 (Fla.App. 2nd DCA, 1983) 
Darby v .  S t a t e ,  463 So.2d 496 (F l a .  App. 1st DCA, 1985) 
Bustos v .  F l e e t ,  461 So.2d 1039 (Fla.App. 4 th  DCA, 1985) 
S t a t e  v .  L i t t l e f i e l d ,  457 So.2d 558 (Fla.App. 4 th  DCA, 1984) 

The d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Court of Appeal a l s o  

exp re s s ly  and d i r e c t l y  c o n f l i c t s  with d e c i s i o n s  of t h e  Third 

D i s t r i c t  Court of Appeal i n  t h e  ca se s  of  S t a t e  v .  Dante, (3rd DCA, 

case  #83-2626, A p r i l  2 ,  1985);  and,  S t a t e  v .  B a r r i e r o ,  460 So.2d 

945 (Fla.App. 3rd DCA, 1984) 

The F i f t h  D i s t r i c t  h e l d  t h a t  F l o r i d a  Rule of Criminal  

Procedure 3.191 ( g )  permi t s  a defendant t o  be  brought t o  t r i a l  

w i t h i n  90 days a f t e r  f i n a l  r e s o l u t i o n  of a co-defendant ' s  P e t i t i o n  

For W r i t  Of P r o h i b i t i o n ,  without regard  f o r  cumulat ive ,  e lapsed  

t ime p r i o r  t o  t h e  f i l i n g  of t h e  co-defendant ' s  P e t i t i o n .  (A-A) 

a The Third  D i s t r i c t  Court of Appeal,  i n  Dante, ( s u p r a ) ,  

and B a r r i e r o ,  ( s u p r a ) ,  s p e c i f i c a l l y  h e l d  t h a t  F l o r i d a  Rule of 

Criminal  Procedure 3.191(8) i s  not  a p p l i c a b l e  t o  a P e t i t i o n  For 

W r i t  Of P r o h i b i t i o n  o r  o t h e r  o r i g i n a l  W r i t  p roceed ings ,  a s  such 

proceedings  a r e  not "appea l s" ,  and a r e ,  t h e r e f o r e ,  not  covered by 

t h e  Rule. 

The F i f t h  D i s t r i c t  Court of Appeal overlooked o r  m i s -  

apprehended s e v e r a l  p e r t i n e n t  f a c t s ,  t o - w i t :  

(1)  A t  t h e  hea r ing  on t h e  S t a t e ' s  Motion t o  extend t h e  

speedy t r i a l  t ime ,  GARCIA s p e c i f i c a l l y  argued h i s  r i g h t  t o  be 

t r i e d  w i t h i n  s i x t y  (60) days of h i s  Demand For Speedy T r i a l .  

(A-D, E & F) 

(2)  GARCIA'S Motion For S tay  Of T r i a l  only  reques ted  

t h a t  t h e  Court s t a y  t h e  j o i n t  t r i a l  of t h e  Defendants and 



s p e c i f i c a l l y  dec l ined  t o  waive h i s  r i g h t  t o  a s e p a r a t e  speedy 

-0 t r i a l  i n  t h e  cause .  (A-G) 

(3)  The Order of t h e  T r i a l  Court s t a y i n g  t h e  t r i a l  

proceedings  and g r a n t i n g  a second ex t ens ion  of t h e  speedy t r i a l  

t ime s p e c i f i c a l l y  found t h a t  GARCIA d id  not waive h i s  r i g h t  t o  

speedy t r i a l  a s  p r ev ious ly  demanded. (A-H, ll6) 

JURISDICTION 

Pet it  i o n e r  , GEORGE G A R C I A ,  ha s  r e s p e c t  f u l l y  invoked t h e  

d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  Court f o r  review of a d e c i s i o n  

from t h e  F i f t h  D i s t r i c t  Court of Appeal,  which exp re s s ly  and 

d i r e c t l y  c o n f l i c t s  with dec i s ions  of o t h e r  D i s t r i c t  Courts  of 

Appeal on t h e  same q u e s t i o n  of law and prays  t h i s  Court w i l l  

accep t  j u r i s d i c t i o n  under Rule 9.030(a) (2 )  (A) ( i v )  . 
P e t i t i o n e r  f u r t h e r  prays  t h a t  t h i s  Court w i l l  accept  

j u r i s d i c t i o n  because  t h e  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  passes  

upon a q u e s t i o n  which has  been c e r t i f i e d  by o t h e r  D i s t r i c t  Courts  

of Appeal of  t h i s  s t a t e  t o  be  of g r e a t  puBlic importance;  

a l though ,  t h e  F i f t h  D i s t r i c t  Court of Appeal d id  not s o  c e r t i f y  

t h e  ques t i on .  Nonetheless ,  t h i s  Court shou ld ,  i n  i t s  d i s c r e t i o n ,  

accept  j u r i s d i c t i o n  pursuant  t o  Rule 9.030(a) (2)  (A) (v)  . 
JURISDICTIONAL ARGUMENT 

Pet i t  i o n e r  , GEORGE G A R C I A ,  was a r r e s t e d  on February 10 ,  

1983, and d e s p i t e  cont inued Motions For Severance and Demands For 

Speedy T r i a l ,  i t  was t h r e e  hundred and s i x t y  t h r e e  (363) days 

be fo re  h e  was brought t o  t r i a l ,  February 8 ,  1984. Two hundred and 

n i n e t y  t h r e e  (293) days e lapsed  between t h e  t ime G A R C I A  f i r s t  

a demanded speedy t r i a l  on Apr i l  21,  1983, and t h e  February 8 ,  1984, 

t r i a l  da t e .  The T r i a l  Judge ' s  g r a n t i n g  of t h e  S t a t e ' s  Motion To 



Extend The Time For T r i a l ,  over GARCIA'S o b j e c t i o n  and h i s  Demand 

For Speedy T r i a l ,  was based upon a  new premise of law forged by 

t h e  F i f t h  D i s t r i c t  Court of Appeal,  t o - w i t :  (THE STATE'S INTEREST 

I N  A J O I N T  TRIAL,  WHERE CONSPIRACY IS CHARGED, PREVAILS OVER A 

DEFENDANT ' S SPEEDY TRIAL R I G H T .  ) 

The F i f t h  D i s t r i c t  Court of Appeal s a i d :  

" In  summary, where defendants  a r e  jo ined on 
conspiracy cha rges ,  and t h e  s t a t e  t ime ly  moves 
f o r  an ex t ens ion  of t h e  speedy t r i a l  t ime 
p e r i o d ,  showing t h a t  t h e  ex t ens ion  i s  necessary 
t o  accommodate t h e  co-defendants ,  t h e  s t a t e ' s  
i n t e r e s t  i n  a  j o i n t  t r i a l  p r e v a i l s  over t h e  
defendant ' s speedy t r i a l  r i g h t ,  provided t h e  
ex t ens ion  i s  not t o  an unreasonably d i s t a n t  da te . "  
* * * (A-A, pg. 4  & 5) 

The above-quoted d e c i s i o n  exp res s ly  and d i r e c t l y  

a c o n f l i c t s  with d e c i s i o n s  of o the r  D i s t r i c t  Courts of Appeal on t h e  

same ques t ion  of law, t o - w i t :  

(1) I n  Rico v .  S t a t e ,  463 So.2d 1172 ( F l a . ,  2nd DCA, 

1984) ,  defendant was convic ted  of T r a f f i c k i n g  I n  Cocaine and 

Conspiracy To T r a f f i c  I n  Cocaine. The t r i a l  cour t  re fused  defen- 

d a n t ' s  Motion For Severance and gran ted  a  cont inuance t o  t h e  S t a t e  

t o  accommodate co-defendants.  The Second D i s t r i c t  Court of Appeal 

d ischarged defendant because t h e  prosecu tor  f a i l e d  t o  a s s e r t  any 

reason o r  argument f o r  t h e  defendants '  j o i n t  t r i a l ;  however, i t  

must be  presumed t h a t  both  t h e  t r i a l  and a p p e l l a t e  c o u r t s  were 

aware t h a t  t h e  defendants  were t o  be  t r i e d  a s  co -consp i r a to r s  

j o i n t l y .  The t r i a l  judge had a l r eady  accommodated t h e  

co-defendants by g r a n t i n g  t h e i r  Motions For Continuance. (This 

• c a s e  i s  v i r t u a l l y  i n d i s t i n q u i s h a b l e  from P e t i t i o n e r ' s  case . )  



a (2 )  I n  Machado v .  S t a t e ,  431 So.2d 337 (Fla.App. 2nd 

DCA, 1 983) , defendant  was convic ted  of Burglary  and Grand Thef t .  

The t r i a l  cou r t  r e fu sed  d e f e n d a n t ' s  Motion For Severance ,  g r an t ed  

co-defendants  a  con t inuance  and t h e  p r o s e c u t o r ' s  Motion t o  extend 

t h e  t ime  f o r  t r i a l  because  of an  a s s e r t e d  need f o r  an  i n t e r p r e t e r  

a t  t r i a l .  The Second D i s t r i c t  Court of Appeal r eve r sed  t h e  

c o n v i c t i o n ,  ho ld ing  t h a t  "a d e f e n d a n t ' s  r i g h t  t o  a  speedy t r i a l  

t a k e s  precedence over  t h e  mere convenience t o  t h e  s t a t e  of t r y i n g  

him and h i s  co-defendants  t oge the r . "  Machado v .  S t a t e ,  (@339) 

(3)  I n  S t a t e  v .  L i t t l e f i e l d ,  457 So.2d 558 (Fla.App. 

4 th  DCA, 1984) ,  defendant  was charged with Possess ion  Of Mari juana 

a long  with n ine  o t h e r  co-defendants .  The co-defendants  ob ta ined  

cont inuances  and L i t t l e f i e l d ' s  c a s e  was a l s o  cont inued over  h i s  

a o b j e c t i o n .  The s t a t e  t ook  no a c t i o n  t o  o b t a i n  an  e x t e n s i o n  of 

t r i a l  t ime  and d e f e n d a n t ' s  Motion For Discharge was g r an t ed  by t h e  

t r i a l  c o u r t  and a f f i rmed  by t h e  Four th  D i s t r i c t  Court of  Appeal. 

The q u e s t i o n  of law d e a l t  with by t h e  F i f t h  D i s t r i c t  

Court of Appeal i n  t h e  i n s t a n t  c a s e  h a s  been c e r t i f i e d  by both  t h e  

F i r s t  and Fourth D i s t r i c t  Cour ts  of  Appeal t o  t h i s  Court a s  be ing  

a  q u e s t i o n  of g r e a t  p u b l i c  importance ,  t o - w i t :  

(1)  I n  Darby v .  S t a t e ,  463 So.2d 496 (Fla.App. 1st DCA, 

1985) , defendant  was convic ted  of Grand The f t .  The s t a t e  moved 

f o r  an  ex t ens ion  of  speedy t r i a l  t ime  t o  a l l ow  t h e  co-defendan t ' s  

new a t t o r n e y  t o  p r epa re  f o r  t r i a l  and f o r  t h e  convenience of not 

c a l l i n g  a  wi tness  who would have t o  t r a v e l  from Miami t o  

T a l l a h a s s e e  f o r  two s e p a r a t e  t r i a l s .  The F i r s t  D i s t r i c t  Court of 

Appeal noted t h e  i ncons i s t ency  i n  app ly ing  s imul taneous ly  Rule 



3.191 ( f )  (5)  and Rule 3.152(b) (1 )  ( i )  , R C r P .  The former Rule 

a l lowing an ex t ens ion  of speedy t r i a l  t ime t o  accommodate a  co- 

defendant "where t h e r e  i s  reason not t o  s eve r  t h e  cases  i n  order  

t o  proceed promptly with t r i a l  of t h e  defendant" ;  and,  t h e  l a t t e r  

mandating a  severance  of a  defendant t o  p r o t e c t  h i s  r i g h t  t o  a  

speedy t r i a l .  

The F i r s t  D i s t r i c t  Court of Appeal opted f o r  t h e  

mandatory p r o t e c t i o n  of de fendan t ' s  speedy t r i a l  r i g h t  over t h e  

d i s c r e t i o n a r y  r u l e  pe rmi t t i ng  an ex t ens ion  on t h e  s t a t e ' s  Motion. 

That ca se  i s  p r e s e n t l y  on c e r t i f i c a t i o n  t o  t h i s  Court.  

(2 )  I n  Bustos v .  F l e e t ,  461 So.2d 1039 (Fla.App. 4th 

DCA, 1985) ,  ques t ion  c e r t i f i e d :  

"IS THE CONVENIENCE TO THE STATE OF T R Y I N G  
CO-DEFENDANTS TOGETHER A SUFFICIENT REASON 
I N  AND OF ITSELF TO EXTEND AN O B J E C T I N G  
DEFENDANT'S SPEEDY TRIAL TIME AND DENY A 
MOTION TO SEVER WHEN A DELAY IS NECESSARY 
TO ACCOMMODATE A CO-DEFENDANT?'' 

(3)  I n  Westlake v .  Miner, 460 So.2d 430 (Fla.App. 1st 

DCA, 1984) , t h e  defendant was charged with Grand Theft  and 

obtained a  W r i t  Of P r o h i b i t i o n  from t h e  F i r s t  D i s t r i c t  Court of 

Appeal because,  i n  t h e  op in ion  of t h e  Appe l l a t e  Cour t ,  t h e  t ime 

l i m i t s  f o r  speedy t r i a l  had expi red .  The t r i a l  judge had extended 

t h e  t ime f o r  t r i a l  on t h e  s t a t e ' s  Motion because a  de lay  was 

necessary t o  accommodate t h e  co-defendant who had sought a  

cont inuance and " t h e r e  i s  ample reason not t o  s e v e r  t h e  t r i a l s  of 

Bevan and West l a k e  i n  t h a t  a l l  tes t imony , witnesses  and evidence 

i s  i d e n t i c a l  f o r  t h e  proof of each de fendan t ' s  case . "  



The F i r s t  D i s t r i c t  Court of Appeal c e r t i f i e d  t o  t h i s  

Court t h e  ques t ion :  

"IS THE CONVENIENCE TO THE STATE OF T R Y I N G  
CO-DEFENDANTS TOGETHER A SUFFICIENT REASON 
I N  AND OF ITSELF TO EXTEND AN O B J E C T I N G  
DEFENDANT'S SPEEDY TRIAL TIME AND DENY A 
MOTION TO SEVER WHEN A DELAY IS NECESSARY 
TO ACCOMMODATE A CO-DEFENDANT?" 

The F i f t h  D i s t r i c t  Court of Appeal i s  wel l  aware t h a t  

t h e  ques t ion  of p r i o r i t i e s  i n  t h e  a p p l i c a t i o n  of t h e  two p e r t i n e n t  

Rules of Criminal Procedure has  been c e r t i f i e d  t o  t h i s  Court t o  be 

"a  q u e s t i o n  of g r e a t  p u b l i c  importance";  none the less ,  t h e  F i f t h  

D i s t r i c t  Court of Appeal has  promulgated i t s  own i n t e r p r e t a t i o n  of 

t h e  Rule a g a i n s t  GARCIA'S speedy t r i a l  r i g h t  simply because h e  was 

charged with Conspiracy. a The d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Court of Appeal a l s o  

exp res s ly  and d i r e c t l y  c o n f l i c t s  with t h e  d e c i s i o n  of t h e  Third  

D i s t r i c t  Court of Appeal i n  S t a t e  v .  Dante, (3rd  DCA, Case 

#83-2626, f i l e d  A p r i l  2 ,  1985). 

I n  t h e  Dante c a s e ,  ( s u p r a ) ,  t h e  Third  D i s t r i c t  Court 

h e l d  t h a t  F l o r i d a  Rules of Criminal  Procedure 3.191 (g) i s  

i n a p p l i c a b l e  t o  a  P e t i t i o n  For W r i t  Of P r o h i b i t i o n  because such a  

proceeding i s  n o t ,  i n  t h e  language of t h e  Rule,  an  "appea l" ,  

c i t i n g  S t a t e  v .  B a r r i e r o ,  460 So.2d 945 (F l a . ,  3rd DCA, 1984) 

F i f t y  f i v e  days e lapsed  from t h e  t ime  GARCIA f i r s t  f i l e d  

h i s  Demand For Speedy T r i a l  and t h e  t ime  t h e  T r i a l  Court f i r s t  

extended t h e  t ime of t r i a l .  When t h e  t ime  f o r  t r i a l  resumed, 

e a f t e r  t h e  conc lus ion  of t h e  Co-Defendants ' e f f o r t s  t o  o b t a i n  a 

W r i t  Of P r o h i b i t i o n ,  t h e r e  remained only f i v e  (5) days on t h e  



o r i g i n a l  s i x t y  (60 )  days w i th in  which t h e  S t a t e  could have brought 

GARCIA t o  t r i a l  under t h e  Dante d e c i s i o n ,  ( sup ra ) ,  and B a r r i e r o ,  

( sup ra ) .  

GARCIA t ime ly  and a p p r o p r i a t e l y  argued t h a t  i s s u e  be fo re  

t h e  F i f t h  D i s t r i c t  Court of Appeal and aga in  c a l l e d  i t  t o  t h e  

Appel la te  Cour t ' s  a t t e n t i o n  i n  h i s  Motion For Rehearing. (A-#B) 

Nonetheless ,  t h e  F i f t h  D i s t r i c t  Court of Appeal r u l e d  t h a t :  

* * *"he was brought t o  t r i a l  wel l  w i t h i n  n i n e t y  
days a f t e r  t h e  d i s p o s i t i o n  of t h e  Co-Defendants' 
P e t i t i o n  For W r i t  Of P r o h i b i t i o n  as  F l o r i d a  Rule 
of Criminal  Procedure 3.191 (g) r e q u i r e s .  
Accordingly,  he  i s  not e n t i t l e d  t o  d i scharge .  
AFFIRMED. I' 

CONCLUSION 

WHEREFORE, P e t i t i o n e r ,  GEORGE GARCIA, r e s p e c t f u l l y  prays 

t h i s  Honorable Court w i l l  e x e r c i s e  i t s  d i s c r e t i o n  i n  t h i s  mat te r  

and g ran t  him review of t h e s e  i s s u e s ,  wherein t h e  F i f t h  D i s t r i c t  

Court of Appeal has  t o t a l l y  d i s r ega rd ing  precedence of i t s  s i s t e r  

c o u r t s  and s e t  about fo rg ing  i t s  own s e t  of r u l e s  without regard  

t o  t h e  obvious and d i r e c t  c o n f l i c t s  i n  i t s  dec i s ions  with t h a t  of 

o t h e r  Benches. 

Respectfiul ly submi t ted ,  

J O H N  W. TANNER, P.A. 
1 / 
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