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ISSUES

SHOULD PUNITIVE DAMAGES BE PERMITTED IN DESIGN DEFECT CASES.
ALTERNATIVELY, SHOULD SAFEGUARDS BE ADOPTED TO PREVENT THE ABUSE
OF PUNITIVE DAMAGES IN PRODUCT LIABILITY CASES?



ARGUMENT

PUNITIVE DAMAGES SHOULD NOT BE PERMITTED IN DESIGN DEFECT CASES.
ALTERNATIVELY, SAFEGUARDS SHOULD BE ADOPTED TO PREVENT THE ABUSE
OF PUNITIVE DAMAGES IN PRODUCT LIABILITY CASES.

Punitive damages is a wart on the nose of product liability
law that mars an otherwise attractive face. The evil it wreaks
is far more than cosmetic and strikes at the heart of the system.

The Florida Defense Lawyers Association's views towards

punitive damages in product liability cases was expressed re-

cently 1in 1its amicus brief in this court in American Cyanamid

Company v. Roy, Case No. 67,124, which 1is reproduced in the

Appendix. We will only briefly add to those comments here.

Punitive damages should not be permitted in product liabili-
ty cases predicated upon design defect. The avowed purpose of
punitive damages is to serve as a deterrent to the tortfeasor and
to others that might seek to emulate its conduct. In design
defect cases, however, the prospect of paying compensatory dam-
ages caused by a defective product is in itself a sufficient
deterrent. 1In the design case, it is not alleged that a particu-
lar product or even a particular lot of a product is defective;
rather, it is alleged that the entire product line is unreasona-
bly dangerous by reason of its fundamental concept. In such a
case, the potential 1liability for compensatory damage claims
alone 1is so staggering that no further deterrent is necessary.
Any would be malefactor prompted solely by selfish motives would
be cowed by the fear of such far reaching liability.

Even those who would not outlaw punitive damages in product

liability cases recognhize its pernicious effect and the need for



safequards. For instance, the report of the Senate Committee on
Commerce, Science and Transportation, May 23, 1984, Product
Liability Act, S.44, Section 12, reproduced in CCH Products
Liability Reports, Extra Edition, No. 546 (June 8, 1984), recog-
nizes that inasmuch as punitive damages are a quasi-criminal
sanction, clear and convincing evidence should be required before
they may be assessed and that "[o]lnly one punitive damage award
may be made for the same allegation of reckless disregard for the
safety of others.™

One of the problems associated with punitive damages is that
the mere presence of a claim greatly expands the scope of admis-
sible evidence. For instance, evidence of subsequent remedial
measures 1is 1inadmissible in a product liability case. Voynar

v. Butler Manufacturing Company, 463 So.2d 409 (Fla. 4th DCA

1985). When punitive damages are sought, however, evidence of
subsequent conduct is admissible to establish malice. Thus,
evidence which it is recognized will prejudice a fair appraisal
of the issue of underlying liability is permitted for the sake of
punitive damages. This is an example of the tail being permitted
to wag the dog. For this reason, it has been suggested that
trials in which punitive damages are sought should be bifurcated,
with the first phase of the trial determining 1liability and
compensatory damages, and the second determining only punitive

damages. Wheeler, The Constitutional Case for Reforming Punitive

Damage Procedures, 69 Va. L. Rev. 269 (1983). This procedure is

particularly appropriate since evidence of a defendant's wealth

is permitted when punitive damages are sought. This is another



example of evidence that ordinarily would not be countenanced but
that is allowed to contaminate the results in every case in which
punitive damages are requested.

In theory, punitive damages are supposed to be an extraordi-
nary form of relief. In practice, however, they have become
commonplace. Today, it is the exception rather than the rule not
to request punitive damages in product liability cases, and the
courts have been increasingly liberal in allowing punitive damage
claims to go to the jury. The present case is an example of this
liberal trend. Although the product exceeded federal safety
standards, the jury was permitted to conclude that the manufac-
turer had engaged in willful misconduct. This is an anomaly.
Surely, adherence to federal safety standards, although as a
matter of law insufficient to negate liability for compensatory
damages, 1is evidence of sufficient care to absolve the manufac-

turer of liability for punitive damages.

In White Construction Company v. Dupont, 455 So.2d 1026
(Fla. 1984), this court attempted to confine punitive damages to
cases of c¢riminal misconduct. The court's adherence to this

philosophy was restated in Como 0il Company, Inc. v. O'Loughlin,

466 So0.2d 1061 (Fla. 1985). Notwithstanding this clear enuncia-
tion of principle, this court's declarations have gone unheeded
in the District Courts of Appeal. For instance, the District

Court 1in the present case, although citing White Construction,

disregarded its teachings. It is incomprehensible that White

Construction and the decision of the District Court in the in-

stant case may stand side by side.



CONCLUSION

Punitive damages should not be allowed in design defect
cases because the rationale for punitive damages is nonexistent
in this <c¢lass of litigation. If punitive damages are to be
permitted, safequards should be adopted to prevent their abuse.
Clear and convincing evidence of wanton misconduct should be
required before punitive damages may be assessed. Multiple
awards of punitive damages for the same misconduct should not be
allowed. Trial should be bifurcated, with the issues of liabili-
ty for compensatory damages and their amount being decided before
liability for punitive damages and their amount. Finally, crimi-
nal standards of misconduct should be rigorously enforced, and
the privilege against self-incrimination and other safequards
available to criminal defendants should be afforded to the defen-

dant in punitive damage cases.

Respectfully submitted,
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