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INTRODUCTION 

The P e t i t i o n e r ,  Edward Smith, was the  defendant i n  t h e  

t r i a l  court  and the  appel lan t  i n  t h e  D i s t r i c t  Court of 

Appeal of F lo r ida ,  Third D i s t r i c t ,  The Respondent, t he  

S t a t e  of F lo r ida ,  was the  prosecution i n  the  t r i a l  court  and 

appel lee  i n  t h e  D i s t r i c t  Court of Appeal. Both p a r t i e s  have 

he re in  f i l e d  no t i ces  t o  invoke the  d i sc re t ionary  review 

j u r i s d i c t i o n  of t h i s  Court. I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r  

w i l l  be r e f e r r e d  t o  a s  t h e  Defendant and t h e  Respondent a s  

t h e  S t a t e .  The symbol "R" w i l l  be used t o  designate  t h e  

record on appeal ;  the  symbol "SR" w i l l  be used t o  designate  

t h e  supplemental record on appeal ;  t h e  symbol "T" w i l l  be 

used t o  designate  t h e  t r a n s c r i p t s  of the  t r i a l  cour t  pro- 

ceedings; and the  symbol "A" w i l l  be used t o  designate  t h e  

Appendix t o  t h i s  b r i e f .  

STATEMENT OF THE CASE 

The S t a t e  accepts  t h e  Defendant ' s Statement of t h e  

Case. 

STATEMENT OF THE FACTS 

The S t a t e  accepts  the  Defendant's Statement of the  

Facts ,  sub jec t  t o  t h e  add i t ions ,  modifications o r  



cor rec t ions  s e t  f o r t h  he re in ,  and i n  t h e  argument sec t ion  of 

t h i s  b r i e f .  

After  the  completion of the  v o i r  d i r e  quest ioning of  

the  prospect ive j u r o r s ,  t h e  a t torneys  approached t h e  bench 

f o r  s e l e c t i o n  of the  ju ro r s .  (T.69). Defense counsel 

inquired whether t h e  Defendant could be present  a t  t h e  bench 

and t h e  Court denied t h e  reques t .  (T .69).  P r i o r  t o  the  

acceptance or  s t r i k i n g  of any prospect ive j u r o r s ,  the  Court 

asked i f  defense counsel wanted t o  confer with t h e  

Defendant. (T.69). Af ter  a t e n t a t i v e  panel had been 

s e l e c t e d ,  the  judge again inquired whether defense counsel 

wanted t o  confer with h i s  c l i e n t .  (T.72, l i n e s  13-14). The 

t r a n s c r i p t  r e f l e c t s  t h a t  a t  t h i s  point  i n  time defense coun- 

s e l  had exercised one peremptory challenge. (prospect ive 

juror  Gerber, T.71, l i n e  16) .  The t r a n s c r i p t ,  however, i s  

incons i s t en t  with the  minutes of the  c l e r k .  The minutes 

r e f l e c t  t h a t  defense counsel had previously exercised a 

peremptory chal lenge of prospect ive juror  Trowbridge (R.4), 

but the  t r a n s c r i p t  ind ica tes  t h a t  Trowbridge was challenged 

by the  S t a t e .  (T.72, l i n e s  4-5).  Thus, when the  judge 

inquired f o r  the  second time whether defense counsel wanted 

t o  confer with h i s  c l i e n t  (T. 72),  defense counsel had 

exercised e i t h e r  one o r  two peremptories,  and t h e  Court was 

permi t t ing  backs t r ik ing .  (T.70). The a t to rneys  proceeded 

t o  accept and s t r i k e  f u r t h e r  prospect ive j u r o r s ,  and upon 



completion,  and p r i o r  t o  s e l e c t i o n  of t h e  a l t e r n a t e ,  t h e  

judge again  asked i f  defense  counsel  wanted t o  confer  w i th  

h i s  c l i e n t .  (T.74).  Each p a r t y  had one peremptory cha l -  

lenge f o r  t h e  a l t e r n a t e .  A f t e r  s e l e c t i o n  of t h e  a l t e r n a t e ,  

defense  counsel  ob j ec t ed  t o  t h e  s e l e c t i o n  process  and t h e  

judge noted f o r  t h e  record  t h a t  t h e  Defendant "was b e f o r e  

t h e  Court and ju ry  a t  a l l  t imes .  " (T. 75) .  Defense counsel  

agreed wi th  t h e  C o u r t ' s  s t a t emen t ,  and ob jec t ed  t h a t  h i s  

I I c l i e n t  was not  p r e s e n t  dur ing  t h e  a c t u a l  d i s cus s ion  of  who 

we a r e  going t o  keep and d i s r ega rd . "  (T.75). Defense 

conceded t h a t  he had had t ime t o  t a l k  t o  h i s  c l i e n t .  

(T.75). The motion t o  s t r i k e  t h e  pane l  was denied and t h e  

j u ry  was then sworn i n .  (T. 75, 77) .  During arguments on 

p o s t - t r i a l  motions concerning t h e  ju ry  s e l e c t i o n  p roces s ,  

t h e  t r i a l  judge r e i t e r a t e d :  

. . .but  he  [ t h e  Defendant] was a t  
a l l  t imes i n  t h e  courtroom w i t h  t h e  
ju ry  pane l ,  one looking a t  t h e  
o t h e r ,  and t h a t ' s  t h e  reason a t  t h e  
t ime t h a t  we went s i d e  b a r  and I 
i n d i c a t e d  t o  you t h a t  you had t h e  
p r i v i l e g e  a t  any t ime,  every t ime 
i f  you s t i l l  wished t o  walk back 
and f o r t h  t o  your c l i e n t  t o  d i s c u s s  
a p a r t i c u l a r  j u r o r  wi th  him. . . 'I 

(T. 253) . 

Detec t ive  Rene Heinzen t e s t i f i e d ,  on d i r e c t  

examinat ion,  dur ing  t h e  S t a t e ' s  c a s e - i n - c h i e f ,  a s  fo l lows:  

Q .  Did you eve r  have occasion t o  
speak wi th  t h e  Defendant i n  t h i s  
c a s e ,  Edward Smith? 



A .  Y e s ,  I d i d .  

Q. When was t h a t ?  

A .  I t  was on J a n u a r y  3 r d .  

Q .  What y e a r  was t h a t ?  

Q .  What, s p e c i f i c a l l y ,  d i d  you 
a s k  t h e  Defendant i n  t h i s  c a s e ?  

A .  I asked him i f  h e  had e v e r  
been around t h a t  house r e c e n t l y ,  
t h e  l a s t  month o r  s o ,  and he  i n d i -  
c a t e d  h e  had n o t .  

Q .  I have  n o t h i n g  f u r t h e r .  

M r .  Landau: I have  an  o b j e c t i o n  
and would l i k e  t o  go s i d e - b a r .  

A f t e r  l e n g t h y  arguments ,  t h e  Cour t  r u l e d  t h a t  t h e  j u r y  

shou ld  be i n s t r u c t e d  t o  d i s r e g a r d  t h e  s t a t e m e n t  because  o f  

i n s u f f i c i e n t  Miranda warnings .  (T.131, 133-134).  Defense 

counse l  had f u r t h e r  argued t h a t  h e  had n o t  p r e v i o u s l y  been 

f u r n i s h e d  w i t h  t h a t  p a r t i c u l a r  s t a t e m e n t ,  and t h a t  t h e r e  was 

a  d i s c o v e r y  v i o l a t i o n  r e q u i r i n g  a  Richardson h e a r i n g .  

(T.116, 119-121).  Defense counse l  a d m i t t e d  t h a t  h e  knew 

t h a t  t h e  Defendant gave a s t a t e m e n t  on J a n u a r y  3 :  

M r .  Landau: No. The o n l y  s t a t e -  
ment I was aware of  was whether  
t h i s  p a r t i c u l a r  pe r son  a d m i t t e d  t h e  
a l l e g e d  b u r g l a r y ,  and h i s  r e s p o n s e  
t o  t h a t  was no. 



The q u e s t i o n  p r o f f e r e d  t o  t h e  
o f f i c e r  o f  t h e  d e p o s i t i o n  w a s  d i d  
you e v e r  r e ad  him h i s  r i g h t s  and 
what d i d  he  t e l l  you. Y e s ,  I r e a d  
him h i s  r i g h t s  and I asked him i f  
h e  committed t h e  cr ime.  

T h i s  happened a t  t h e  s t a t i o n ,  
no th ing  else .  Nothing else.  What 
I ' m  s a y i n g  was t h a t  t h i s  p a r t i c u l a r  
s t a t emen t  came ou t  a t  t h e  s t a t i o n .  
I ' m  no t  denying t h a t  I knew t h e r e  
was a  s t a t e m e n t .  

(T. 120 ) .  

Defense counse l  f u r t h e r  s t a t e d  : 

I know t h a t  a  s t a t emen t  was made, 
b u t  t h e  s t a t e m e n t  I was made aware 
o f ,  th rough  t h e  p o l i c e  r e p o r t s  t h a t  
I r e c e i v e d ,  and through t h e  d i s -  
covery  d e p o s i t i o n ,  i s  what I 
informed t h e  Cour t .  

Defense counse l  t hen  r e a d  from D e t e c t i v e  He inzen ' s  

d e p o s i t i o n  concern ing  t h e  January  3 conve r sa t i on :  

Q.  What d i d  h e  [Defendant]  s a y ?  

A .  The same t h i n g ,  none. 

Q .  Did he  say  any th ing  else o r  
d i d  you a s k  him any th ing  else? Did 
you a sk  him? 

A .  No. They b o t h  denied  hav ing  
any th ing  t o  do w i t h  i t .  That was 
a l l .  



The Defendant subsequen t ly  t e s t i f i e d  t h a t  he  had gone 

t o  t h e  b u r g l a r i z e d  house a few days b e f o r e  t h e  b u r g l a r y  t o  

check a boa t  f o r  a  f r i e n d .  (T.152-53). The S t a t e  t h e n  

r e c a l l e d  D e t e c t i v e  Heinzen f o r  r e b u t t a l  and she  t e s t i f i e d  

t h a t  t h e  Defendant t o l d  h e r ,  on January  3 ,  1983,  t h a t  h e  had 

no t  been t o  t h e  house  i n  t h e  l a s t  month o r  s o .  (T.157-58). 

Defense counse l  t h e n  cross-examined D e t e c t i v e  Heinzen con- 

c e r n i n g  t h a t  s t a t e m e n t  : 

Q .  However, i s n ' t  it t r u e  t h a t  
nowhere w i t h i n  your p o l i c e  r e p o r t - -  
t h e  on ly  t h i n g  you mentioned 
r e g a r d i n g  t h e  subs t ance  o f  your  
c o n v e r s a t i o n  w i t h  him, was t h a t  he  
denied  be ing  involved i n  t h e  bur -  
g l a r y ?  And p l e a s e  r e f e r  t o  it i f  
you need t o  r e f r e s h  your memory. I 
b e l i e v e  i t ' s  on t h e  l a s t  page.  

My q u e s t i o n  t o  you was: 
I s n ' t  it t r u e  t h a t  t h e  on ly  t h i n g  
you l i s t e d  i n  your  r e p o r t  r e g a r d i n g  
t h e  c o n v e r s a t i o n  you had w i t h  M r .  
Smi th ,  a s  t o  what h e  might have 
t o l d  you, i s  t h a t  h e  had no 
involvement i n  t h i s  p a r t i c u l a r  bu r -  
g l a r y .  

A.  I d i d  pu t  t h a t  i n  my r e p o r t .  
However, I do r e c a l l  t h e  conversa-  
t i o n .  

Q. But you d i d n ' t  t h i n k  it was 
impor t an t  enough t o  pu t  it i n  your 
r e p o r t ?  

A. S i r ,  i n  an i n v e s t i g a t i o n  
t h e r e  a r e  s o  many t h i n g s  t o  go i n t o  
it t h a t  you c a n ' t  p o s s i b l y  w r i t e  
e v e r y t h i n g .  



The p o l i c e  r e p o r t  had been p repared  17 days a f t e r  t h e  con- 

v e r s a t i o n  o f  January  3 .  (T .162) .  

Add i t i ona l  f a c t s  w i l l  be s e t  f o r t h  i n  t h e  argument s e c -  

t i o n  o f  t h e  b r i e f .  



QUESTIONS PRESENTED 

A. WHETHER A NEW TRIAL IS REQUIRED 
WHEN THE TRIAL COURT'S FAILURE TO 
CONDUCT A RICHARDSON INQUIRY IS, IN 
THE OPINION OF THE REVIEWING COURT, 
HARMLESS ERROR. 

B. WHETHER THE STATE COMPLIED WITH 
THE DISCOVERY RULES BY FURNISHING 
THE DEFENDANT WITH THE SUBSTANCE OF 
ALL ORAL STATEMENTS MADE BY THE 
DEFENDANT. 

C. WHETHER AN ADEQUATE RICHARDSON 
HEARING WAS CONDUCTED BY THE TRIAL 
COURT. 

WHETHER THE TRIAL COURT ERRED IN 
REFUSING TO ALLOW THE DEFENDANT TO 
BE PRESENT A SIDEBAR CONFERENCE 
DURING THE EXERCISE PEREMPTORY 
CHALLENGES, WHEN THE DEFENDANT WAS 
PRESENT IN THE COURTROOM AT ALL 
TIMES, HAD HEARD THE ENTIRE VOIR 
DIRE QUESTIONING OF PROSPECTIVE 
JURORS, AND DEFENSE COUNSEL WAS 
ABLE TO CONSULT WITH THE DEFENDANT 
BOTH PRIOR TO AND DURING THE EXER- 
CISE OF THE PEREMPTORY CHALLENGES. 



SUMMARY OF ARGUMENT 

I .  The D i s t r i c t  Cour t  o f  Appeal c e r t i f i e d  t h e  f o l -  

lowing q u e s t  i o n  : 

I S  A NEW TRIAL REQUIRED WHEN THE 
TRIAL COLTRT'S FAILURE TO CONDUCT A 
RICHARDSON I N Q U I R Y  I S ,  I N  THE 
OPINION OF THE REVIEWING COURT, 
HARMLESS ERROR? 

The q u e s t i o n  shou ld  b e  answered i n  t h e  n e g a t i v e .  A r ev iew 

o f  t h e  f a c t s  w i l l  show t h a t  t h e  r e c o r d  c o n c l u s i v e l y  demon- 

s t r a t e s  t h e  ha rmless  n a t u r e  o f  t h e  s t a t e m e n t  i n  t h e  i n s t a n t  

c a s e .  The i s s u e  concerns  an  o r a l  s t a t e m e n t  made by t h e  

Defendant .  The f a c t  t h a t  t h e  o r a l  s t a t e m e n t  was made, was 

d i s c l o s e d  p r i o r  t o  t r i a l .  A p o l i c e  o f f i c e r ' s  r e b u t t a l  tes-  

timony r e f e r r e d  t o  t h e  o r a l  s t a t e m e n t  w i t h  g r e a t e r  s p e c i f i -  

c i t y  t h a n  i n  t h e  p r e - t r i a l  summary. The Defendant  i n i t i a l l y  

l e a r n e d  of  t h e  f u r t h e r  d e t a i l s  of  t h e  s t a t e m e n t  d u r i n g  t h e  

S t a t e ' s  c a s e - i n - c h i e f .  A f t e r  it was s t r i c k e n ,  a s  inadmis-  

s i b l e ,  a t  t h a t  t i m e  (due t o  Miranda p rob lems) ,  t h e  Defendant 

paved t h e  p a t h  f o r  i t s  u s e  on r e b u t t a l  by n e e d l e s s l y  t e s t i -  

f y i n g  about  an  i r r e l e v a n t  p o i n t  t h a t  i n  no way a i d e d  h i s  

d e f e n s e .  

Sound r e a s o n s  e x i s t  f o r  r e c e d i n g  from t h e  p e r  se r u l e  

of  r e v e r s a l .  Recent c a s e s  have  e s t a b l i s h e d  a t r e n d  away 

from p e r  se r u l e s  o f  r e v e r s a l ,  and have acknowledged t h e  



consistency of per s e  r u l e s  of r eve r sa l  i n  t h e  context of 

e r r o r s  which a r e  not fundamental. The harmless e r r o r  r u l e  

promotes t h e  e f f e c t i v e  adminis t ra t ion  of j u s t i c e .  The 

i n s t a n t  case f u r t h e r  reveals  t h a t  the  t r i a l  record ,  i n  and 

of i t s e l f ,  i s  capable of demonstrating t h e  lack of preju-  

d i c e ,  a t  l e a s t  when a defendant learns  of information a t  an 

e a r l y  s t age  i n  a t r i a l ,  before it i s  de t r imenta l ly  used 

agains t  him, under circumstances where he t h e r e a f t e r  pos- 

sesses  t h e  a b i l i t y  t o  preclude i t s  use by r e f r a i n i n g  from 

giving unnecessary testimony. 

The S t a t e  f u r t h e r  maintains t h a t  t h e r e  was no discovery 

v i o l a t i o n ,  a s  the  substance of the  o r a l  statement was d i s -  

closed p r i o r  t o  t r i a l .  When o r a l  statements a r e  not t r a n -  

sc r ibed ,  any requirement which approaches verbatim d i sc lo -  

sure i s  unreasonable,  e spec ia l ly  where any s ign i f i cance  of 

c e r t a i n  por t ions  may not become apparent u n t i l  a defendant 

t e s t i f i e s .  

Morevoer , although the  colloquy between court  and coun- 

s e l  was not designated a Richardson hearing,  the  na ture  of 

the  arguments presented suggests t h a t  it was tantamount t o  a 

Richardson hearing.  

11. The Defendant's non-presence a t  a s idebar  con- 

ference during which counsel announced whether they were 



accept ing o r  peremptorily s t r i k i n g  prospect ive jurors  i s  not 

cause f o r  r e v e r s a l .  The Defendant heard a l l  of the  v o i r  

d i r e  quest ioning;  he was s i t t i n g  i n  t h e  courtroom a t  a l l  

t imes;  and the  t r i a l  court  permitted counsel t o  consul t  with 

h i s  c l i e n t  a t  a l l  t imes,  both before and during t h e  peremp- 

tory  s t r i k e  phase. The case d i f f e r s  from Francis  v .  S t a t e ,  

413 So.2d 1175 (Fla .  1982), i n  which the re  were impediments 

t o  consul ta t ion  between counsel and c l i e n t  during the  exer-  

c i s e  of peremptory s t r i k e s ,  and t h i s  Cour t ' s  decis ion con- 

cent ra ted  on t h e  i n a b i l i t y  t o  consul t .  



ARGUMENT 

A.  A NEW TRIAL SHOULD NOT BE 
REQUIRED WHEN THE TRIAL COURT'S 
FAILURE TO CONDUCT A RICHARDSON 
I N Q I U R Y  IS ,  I N  THE OPINION OF THE 
REVIEWING COURT, HARMLESS ERROR. 

The i s s u e  c e r t i f i e d  by t h e  D i s t r i c t  Court of Appeal i s  

whether the  per s e  r u l e  of r eve r sa l  of Cumbie v .  S t a t e ,  345 

So.2d 1061 (Fla .  1977), precludes a f inding  of harmless 

e r r o r  by a reviewing court  i n  the  absence of a Richardson 

inqui ry  by t h e  t r i a l  cour t .  

I n  t h e  i n s t a n t  case,  t h e  defense,  p r i o r  t o  t r i a l ,  was 

made aware of the  f a c t  t h a t  t h e  Defendant had made a 

statement t o  the  po l i ce  o f f i c e r .  The statement was r e f e r r e d  

t o  i n  t h e  po l i ce  r e p o r t ,  which had been furnished t o  defense 

counsel ,  and which summarized the  statement as  a denia l  by 

t h e  Defendant of any involvement i n  the  burglary.  (T. 120, 

121, 161-162). The o f f i c e r ' s  testimony a t  t r i a l  was t h a t  

t h e  Defendant s t a t e d  t h a t  he had not  been t o  t h e  burglar ized  

house i n  the  l a s t  month o r  so.  (T.157-158). 

The purpose of a Richardson inqui ry  is  " to  determine 

whether the  non-compliance would r e s u l t  i n  harm o r  pre-  

judice t o  t h e  defendant . . . . I 1  Richardson v. S t a t e ,  246 So.2d 



7 7 1 ,  775 (Fla .  1971). The scope of the  inqui ry  extends t o  

11 1 whether the  s t a t e  ' s v i o l a t i o n  was inadver tent  or  w i l f u l ,  

whether the  v i o l a t i o n  was t r i v i a l  o r  s u b s t a n t i a l ,  and most 

importantly,  what e f f e c t ,  i f  any, did it have upon t h e  

a b i l i t y  of t h e  defendant t o  properly prepare f o r  t r i a l .  ' I '  

I d . ,  quoting from Ramirez v. S t a t e ,  241 So. 2d 744, (F la .  4 th  - 

DCA 1970). Cumbie, supra,  i n  a case involving a denia l  by 

t h e  S t a t e  as  t o  the  exis tence  of statements by the  defen- 

dant ,  which s tatements  d id ,  i n  f a c t ,  e x i s t ,  he ld :  

No appe l l a t e  court  can be c e r t a i n  
t h a t  e r r o r s  of t h i s  type a r e  harm- 
l e s s .  A review of the  cold record 
i s  not an adequate s u b s t i t u t e  f o r  a 
t r i a l  judge's determined inqui ry  
i n t o  a l l  aspec ts  of the  s t a t e ' s  
breach of t h e  r u l e s ,  a s  Richardson 
i n d i c a t e s .  Especia l ly  i s  t h i s  so  
i n  cases such as  t h i s ,  where a 
f a l s e  response i s  given t o  a 
request  f o r  discovery.  

Thus, t h e  per  s e  r u l e  of r eve r sa l  der ives  from a case 

involving a f a l s e  response t o  a discovery reques t ,  a s  

opposed t o  a case which quest ions the  adequacy of a pre-  

t r i a l  summary of a defendant 's  o r a l  statement 

The not ion of pre judice  v i s -a -v i s  t h e  Richardson 

inquiry was elaborated upon i n  Wilcox v .  S t a t e ,  367 So.2d 

1020, 1023 (Fla .  1979): 



The purpose  o f  a  Richardson 
i n q u i r y  i s  t o  f e r r e t  ou t  p roce-  
d u r a l ,  r a t h e r  t h a n  s u b s t a n t i v e ,  
p r e j u d i c e .  I n  d e c i d i n g  whether  
t h i s  t y p e  o f  p r e j u d i c e  e x i s t s  i n  a  
g iven  c a s e ,  a  t r i a l  judge must b e  
cogn i zan t  o f  two s e p a r a t e  b u t  
i n t e r r e l a t e d  a s p e c t s .  F i r s t ,  t h e  
t r i a l  judge must dec ide  whether  t h e  
d i s c o v e r y  v i o l a t i o n  p reven ted  t h e  
de fendan t  from p r o p e r l y  p r e p a r i n g  
f o r  t r i a l .  I n  t h i s  c a s e ,  had p e t i -  
t i o n e r  known what t h e  o f f i c e r  was 
going t o  s ay ,  he  might have suc-  
c e s  s f u l l y  excluded t h e  t e s t imony  
b e f o r e  t r i a l .  A t  t h e  ve ry  l e a s t ,  
advance knowledge would have g iven  
p e t i t i o n e r  t i m e  t o  g a t h e r  r e b u t t a l  
ev idence .  On t h e  o t h e r  hand,  c l o s e  
s c r u t i n y  might have r evea l ed  t h a t  
t h e  s t a t emen t  had no b e a r i n g  on 
p e t i t i o n e r  's de fense .  Without a  
Richardson i n q u i r y ,  t h e  t r i a l  c o u r t  
was i n  no ~ o s i t i o n  t o  make an accu-  
r a t e  judgment a s  t o  t h e s e  p o s s i b i -  
l i t i e s .  

The second a s p e c t  o f  p rocedu ra l  
p r e j u d i c e  d e a l s  w i t h  t h e  p rope r  
s a n c t i o n  t o  invoke f o r  a d i s cove ry  
v i o l a t i o n . .  .. 

A review o f  t h e  r e c o r d  i n  t h e  i n s t a n t  c a s e  w i l l  r e v e a l  

t h a t  t h e  p r i n c i p l e s  o f  p rocedu ra l  p r e j u d i c e ,  a s  o u t l i n e d  i n  

Wilcox, can be a p p l i e d  i n  t h e  i n s t a n t  c a s e ,  t o  show c l e a r l y  

t h a t  t h e  Defendant was not  p r e j u d i c e d ,  w i thou t  t h e  need f o r  

any f u r t h e r  Richardson i n q u i r y .  

The n a t u r e  o f  t h e  de fense  w a s  t h a t  t h e  Defendan t ' s  

f i n g e r p r i n t s  ended up on t h e  i n t e r i o r  s u r f a c e  o f  a  g l a s s  

j a l o u s i e  window, which was found o u t s i d e  t h e  b u r g l a r i z e d  



home, when t h e  Defendant  had v i s i t e d  t h e  p r i o r  t e n a n t s  o f  

t h e  home over  one month p r i o r  t o  t h e  Defendan t ' s  J a n u a r y  3  

s t a t e m e n t .  (T.98,  152-153).  During t h e  S t a t e ' s  c a s e - i n -  

c h i e f ,  t h e  o f f i c e r  had r e f e r r e d  t o  t h e  Defendan t ' s  s t a t e m e n t  

t h a t  he  den ied  b e i n g  a t  t h e  b u r g l a r i z e d  house  w i t h i n  t h e  

p r i o r  month. Th i s  was more s p e c i f i c  t h a n  t h e  p r e - t r i a l  sum- 

mary t h a t  t h e  Defendant  den ied  hav ing  a n y t h i n g  t o  do w i t h  

t h e  b u r g l a r y .  The a d m i s s i b i l i t y  o f  t h e  s t a t e m e n t  was 

r e j e c t e d  d u r i n g  t h e  S t a t e ' s  c a s e - i n - c h i e f  due t o  i n a d e q u a t e  

Miranda warn ings .  ( ~ . 1 3 1 ) .  

The Defendant s u b s e q u e n t l y  t e s t i f i e d  t h a t  h e  had gone 

t o  t h e  b u r g l a r i z e d  house ,  a few days  b e f o r e  t h e  b u r g l a r y  

(T.152, 1 5 5 ) ,  t o  look  a t  a  b o a t  which he  b e l i e v e d  t o  b e  

t h e r e .  I n  s o  t e s t i f y i n g ,  t h e  Defendant s u b j e c t e d  h i m s e l f  t o  

r e b u t t a l  by t h e  p o l i c e  o f f i c e r .  A review o f  t h e  e v i d e n c e ,  

however,  w i l l  show t h a t  t h e  ~ e f e n d a n t ' s  t e s t i m o n y ,  abou t  

go ing  t o  look  a t  t h e  b o a t ,  i n  no way r e l a t e d  t o  o r  a i d e d  t h e  

d e f e n s e  t h e o r y .  Thus,  t h e  d e f e n s e  chose  t o  g i v e  unnecessa ry  

t e s t i m o n y ,  a f t e r  c l e a r l y  knowing o f  t h e  a b i l i t y  of  t h e  S t a t e  

t o  r e b u t  t h a t  t e s t i m o n y .  Had t h e  Defendant  n o t  g i v e n  

u n n e c e s s a r y ,  i r r e l e v a n t  t e s t i m o n y ,  t h e  S t a t e  would n o t  have  

had any o p p o r t u n i t y  t o  r e b u t  w i t h  t h e  o f f i c e r ' s  r e b u t t a l  

t e s t i m o n y .  A s  t h e  Defendant had t h e  knowledge and a b i l i t y  

t o  p r e c l u d e  t h e  o n l y  p o s s i b l e  u s e  of  t h e  ev idence  i n  ques-  

t i o n ,  p r i o r  t o  any p o s s i b l e  d e t r i m e n t a l  u s e  o f  such  



ev idence ,  t h e  r e c o r d  c l e a r l y  r e f l e c t s  t h a t  any d i s cove ry  

v i o l a t i o n  d i d  no t  impa i r  t h e  Defendant ' s  a b i l i t y  t o  p r e p a r e  

f o r  t r i a l .  

A s  t h e  fo r ego ing  argument i s  p r e d i c a t e d  on t h e  n o t i o n  

t h a t  t h e  Defendant paved t h e  p a t h  f o r  r e b u t t a l ,  a f t e r  

l e a r n i n g  o f  t h e  p o s s i b l e  r e b u t t a l  t e s t imony ,  by n e e d l e s s l y  

i n t e r j e c t i n g  an i r r e l e v a n t  s t a t emen t  i n t o  h i s  own t e s t imony ,  

a c a r e f u l  r ev iew of  t h e  f a c t s  and de f ense  t h e o r y  i s  war- 

r a n t e d .  Any i n c o n s i s t e n c y  over  whether  t h e  Defendant went 

t o  look  a t  a b o a t  o u t s i d e  t h e  house ,  a  few days  b e f o r e  t h e  

b u r g l a r y ,  had no d i r e c t  b e a r i n g  on t h e  i s s u e  o f  g u i l t .  A s  

t h e  ev idence  o f  g u i l t  was t h e  f i n g e r p r i n t  found on t h e  

smooth, i n t e r i o r  s u r f a c e  of  t h e  j a . l ous i e  window which w a s  

found i n  t h e  ya rd  a f t e r  t h e  b u r g l a r y ,  t h e  Defendan t ' s  tes- 

timony t h a t  h e  had been o u t s i d e  t h e  house ,  t o  look a t  a 

b o a t ,  a few days  p r i o r  t o  t h e  b u r g l a r y ,  would i n  no way 

exone ra t e  t h e  Defendant ,  a s  it d i d  no t  p r e s e n t  any t heo ry  t o  

e x p l a i n  how h i s  f i n g e r p r i n t  ended up on t h e  i n t e r i o r  s u r -  

f a c e  of  t h e  j a l o u s i e .  That could  on ly  be exp l a ined  by tes-  

timony t h a t  he  had been i n s i d e  t h e  house ,  i n  o r d e r  t o  have 

h i s  f i n g e r p r i n t  end up on t h e  window's i n t e r i o r  s u r f a c e .  A s  

M r s .  Gordon, t h e  t h e  mother o f  t h e  owner o f  t h e  house ,  had 

observed e v e r y t h i n g  i n  o r d e r  t h e  day b e f o r e  t h e  b u r g l a r y ,  

w i t h  t h e  j a l o u s i e  door i n t a c t ,  t h e  Defendan t ' s  s t a t emen t  

t h a t  he  w a s  o u t s i d e  t h e  house a few days b e f o r e  t h e  b u r g l a r y  



had no s u b s t a n t i v e  s i g n i f i c a n c e .  (T.97-98).  Thus, t h e  

Defendan t ' s  a s s e r t i o n  t h a t  h e  was o u t s i d e  t h e  house  a  few 

days  p r i o r  t o  t h e  b u r g l a r y ,  and t h e  S t a t e ' s  a t t e m p t e d  r e f u -  

t a t i o n  of  t h a t  a s s e r t i o n ,  add n o t h i n g  t o  any s u b s t a n t i v e  

a b i l i t y  o f  t h e  j u r y  t o  r e a c h  a  f i n d i n g  o f  g u i l t  o r  inno-  

cence .  It i s  t h e r e f o r e  c l e a r  t h a t  no p r e j u d i c e  was s u f f e r e d  

by t h e  Defendant  and t h a t  any f a i l u r e  t o  conduct  a  

R ichardson  h e a r i n g  was n o t  r e v e r s i b l e  e r r o r .  

As  t h e  i s s u e  had no real s u b s t a n t i v e  b e a r i n g  on g u i l t  

o r  innocence ,  t h e  Defendant  can o n l y  a t t e m p t  t o  a r g u e  p r e -  

j u d i c e  by s u g g e s t i n g  t h a t  r e b u t t a l  by t h e  o f f i c e r  based on 

t h e  s t a t e m e n t  i n  q u e s t i o n  undermined t h e  Defendan t ' s  g e n e r a l  

c r e d i b i l i t y .  Tha t ,  however, i s  n o t  what t h e  n o t i o n  o f  

11 p r e j u d i c e "  con templa tes .  P r e j u d i c e  r e f e r s  t o  an  a d v e r s e  

e f f e c t  on a  d e f e n d a n t ' s  a b i l i t y  t o  p r e p a r e  f o r  t r i a l .  

Richardson v .  S t a t e ,  246 So.2d 771, 775 ( F l a .  1971) ;  

Haversham v .  S t a t e ,  427 So.2d 400 ( F l a .  4 t h  DCA 1983) .  A s  

t h e  i n - c o u r t  t e s t imony  o f  t h e  Defendant  t h a t  h e  w a s  o u t s i d e  

t h e  house two days p r i o r  t o  t h e  b u r g l a r y  had no b e a r i n g  on 

t h e  i s s u e  o f  g u i l t  o r  innocence ,  and t h e  o n l y  p o s s i b l e  

a d v e r s e  e f f e c t  of  t h e  S t a t e ' s  a t t empted  r e b u t t a l  cou ld  come 

from t h e  u s e  o f  t h e  r e b u t t a l  t e s t imony  t o  g e n e r a l l y  under-  

mine t h e  Defendan t ' s  c r e d i b i l i t y ,  t h e  on ly  e f f e c t  t h a t  f o r e -  

knowledge o f  t h e  r e b u t t a l  s t a t e m e n t  would have  on t h e  

Defendant would be  t o  de te rmine  whether  t h e  Defendant shou ld  



t e s t i f y  t h a t  he was ou t s ide  the  house two days p r i o r  t o  the  

burglary.  I f  t h e  Defendant does not so t e s t i f y  on t h a t  

p o i n t ,  then t h e  r e b u t t a l  testimony would i n  no way have con- 

t r a d i c t e d  anything t h a t  t h e  Defendant s a i d  i n  Court. As t h e  
i 

Defendant c l e a r l y  became aware of t h i s  s p e c i f i c  statement 

during t h e  S t a t e ' s  case- in-chief ,  p r i o r  t h e  Defendant's t e s -  

timony (T.115, e t .  s e q . ) ,  t h e  Defendant was i n  a pos i t ion  t o  

determine whether t o  t e s t i f y  t h a t  he was outs ide  t h e  house 

two days p r i o r  t o  the  burglary.  As s e t  f o r t h  above, t h i s  

statement by t h e  Defendant i n  no way added anything t o  h i s  

defense,  and the re fo re ,  a t  t h e  time defense counsel chose t o  

submit such testimony , defense counsel did so unnecessar- 

i l y ,  with knowledge t h a t  i t  opened up a poss ib le  a t t a c k  on 

c r e d i b i l i t y .  Defense counsel could have a n t i c i p a t e d  t h i s  

and avoided testimony about whether t h e  Defendant was out- 

s i d e  the  premises two days p r i o r  t o  the  burglary.  As such 

testimony did not con t r ibu te  t o  any v i a b l e  defense,  avoid- 

ance of such testimony would not have been de t r imenta l  t o  

t h e  defense,  and would have avoided r e b u t t a l  on t h e  p a r t i -  

cu la r  point  a s  wel l  as  any attempt by t h e  S t a t e  t o  so a t t a c k  

t h e  Defendant's general  c r e d i b i l i t y .  ( I t  should be noted 

t h a t  the  h e a r t  of the  defense was t h a t  t h e  Defendant had 

been i n s i d e  t h e  burglar ized  house, s o c i a l i z i n g  with t h e  

t e n a n t s ,  before they moved ou t ,  and t h e  t enan t s  had moved 

out over a month before the  January 3 s ta tement) .  (T.98, 

152-53). Thus, t h e  Defendant cannot be s a i d  t o  have been 

11 prejudiced" i n  the  sense contemplated by Richardson. As 



f a r  a s  any p o s s i b l e  u s e  o f  t h e  r e b u t t a l  t e s t i m o n y ,  i t  shou ld  

be  noted  t h a t  t h e  de fendan t  admi t t ed  hav ing  f i v e  p r i o r  

f e l o n y  c o n v i c t i o n s  (T. 153) , and h i s  g e n e r a l  c r e d i b i l i t y  was 

a l r e a d y  s u b j e c t  t o  s t r o n g  a t t a c k .  R e f u t a t i o n  of  h i s  t e s t i -  

mony on an  i r r e l e v a n t  p o i n t  would n o t  a p p r e c i a b l y  d i m i n i s h  

t h e  Defendan t ' s  a l r e a d y  a s s a u l t e d  c r e d i b i l i t y .  

Thus, a s  t h e  Defendant had t h e  knowledge and a b i l i t y  t o  

p r e c l u d e  t h e  o n l y  p o s s i b l e  u s e  o f  t h e  r e b u t t a l  t e s t i m o n y ,  

t h e  a b i l i t y  t o  p r e p a r e  f o r  t r i a l  was n o t  impa i red .  ( I t  

shou ld  be  noted  t h a t  even though t h e  j u r y  hea rd  t h e  

o f f i c e r ' s  t e s t i m o n y  d u r i n g  t h e  c a s e - i n - c h i e f ,  b e f o r e  t h e  

Miranda r u l i n g  [T .115] ,  n o t  on ly  d i d  t h e  judge i n s t r u c t  t h a t  

t h e  t e s t i m o n y  be  d i s r e g a r d e d  rT.133-1341, b u t  t h e r e  i s  no 

p o s s i b l i t y  f o r  a r g u i n g  t h a t  t h e  s t a t e m e n t  harmed t h e  

de fendan t  a t  t h a t  t i m e .  The Defendant cannot  even a t t e m p t  

t o  make such an argument u n t i l  h e  n e e d l e s s l y  opens h i m s e l f  

up t o  r e b u t t a l  by v i r t u e  of  h i s  own v o l u n t a r y ,  i r r e l e v a n t  

t e s t i m o n y . ) .  

The r e l a t i o n  between Richardson  and t h e  ha rmless  e r r o r  

r u l e  must f u r t h e r  be  viewed i n  l i g h t  of  r e c e n t  pronounce- 

ments ,  concern ing  t h e  h a r m l e s s  e r r o r  r u l e  i n  o t h e r  c o n t e x t s .  

T h i s  Cour t ,  i n  S t a t e  v. Murray, 443 So.2d 955 ( F l a .  1984) ,  

ag reed  w i t h  t h e  a n a l y s i s  o f  t h e  ha rmless  e r r o r  d o c t r i n e  i n  

Uni ted  S t a t e s  v. H a s t i n g s ,  401 U.S. 499,  103  S .Ct .  1974,  76 



The s u p e r v i s o r y  power o f  t h e  a p p e l -  
la te  c o u r t  t o  r e v e r s e  a  c o n v i c t i o n  
i s  i n a p p r o p r i a t e  as a remedy when 
t h e  e r r o r  i s  ha rmle s s ;  p rosecu-  
t o r i a l  misconduct o r  i n d i f f e r e n c e  
of  j u d i c i a l  admonit ions i s  t h e  p ro -  
p e r  s u b j e c t  of  b a r  d i s c i p l i n a r y  
a c t i o n .  Reve r sa l  of  t h e  c o n v i c t i o n  
i s  a  s e p a r a t e  matter; i t  i s  t h e  
du ty  of t h e  a p p e l l a t e  c o u r t s  t o  
c o n s i d e r  t h e  r e co rd  as a  whole and 
t o  i g n o r e  ha rmless  e r r o r ,  i n c l u d i n g  
most c o n s t i t u t i o n a l  v i o l a t i o n s .  

The adop t i on  of  t h e  fo r ego ing  d o c t r i n e  r e f l e c t e d  t h e  concern  

t h a t  when c o u r t s  f a s h i o n  r u l e s  whose v i o l a t i o n s  mandate 

au tomat ic  r e v e r s a l s ,  t hey  r e t r e a t  from t h e i r  r e s p o n s i b i l i -  

t i e s ,  becoming i n s t e a d  impregnable c i t a d e l s  of  t e c h n i c a l i t y .  

0 H a s t i n g s ,  s u p r a ,  461 U.S. a t  509,  103  S.Ct .  a t  1980. See 

a l s o ,  Davis v .  S t a t e ,  461 So.2d 67 ( F l a .  1984) .  

Other  r e c e n t  c a se s  deno te  a  c l e a r  t r e n d  away from p e r  

se r u l e s  of r e v e r s a l  i n  f a v o r  of  a ha rmless  e r r o r  t e s t .  The 

S t a t e  submits  t h a t  a f t e r  a  review of  t h e  d i f f e r e n t  c o n t e x t s  

i n  which ha rmless  e r r o r  h a s  supp l an t ed  au toma t i c  r e v e r s a l ,  

i t  w i l l  be c l e a r  t h a t  i t  i s  t i m e  t o  r e cede  from t h e  au to -  

mat ic  r e v e r s a l  r u l e  o f  Cumbie. 

I n  S t a t e  v .  M a r s h a l l ,  1 0  FLW 445 ( F l a .  Aug. 30 ,  1985 ) ,  

t h e  ha rmless  e r r o r  r u l e  was extended t o  comments on t h e  

d e f e n d a n t ' s  r i g h t  t o  remain s i l e n t .  The C o u r t ' s  r e a sons  

were t h e  fo l l owing :  



Although i n  pas t  cases we have 
adopted the  per s e  r eve r sa l  r u l e ,  
t h e r e  i s  no longer much need o r  
reason t o  r e t a i n .  F i r s t ,  comments 
on s i l e n c e  a r e  no longer considered 
t o  be fundamental e r r o r .  Clark v.  
S t a t e ,  363 So.2d 331 (Fla .  1978). 
See a l s o  Chapman. Second, t h e  
United S t a t e s  Supreme Court has 
held t h a t  t h e  hakmless e r r o r  r u l e  
i s  cons i s t en t  with the  f e d e r a l  con- 
s t i t u t i o n .  Hasting, Chapman. 
Third.  t h e  harmless e r r o r  r u l e  i s  a  
prefe;red method of promoting t h e  
adminis t ra t ion  of j u s t i c e .  It 
makes no sense t o  order  a  new 
t r i a l ,  because of a  nonfundamental 
e r r o r  a t  t r i a l ,  when we know beyond 
a  reasonable doubt t h a t  t h e  defen- 
dant w i l l  be convicted again.  Our 
t r i a l  cour t s  a r e  already excessive- 
l y  burdened. An add i t iona l  and 
unnecessary t r i a l  i n  such an 
ins tance  might a f f e c t  the  r i g h t s  of 
o the r s  t o  a  f a i r  and expedi t ious 
t r i a l .  F i n a l l y ,  we should con- 
s i d e r  l e g i s l a t i v e  i n t e n t .  Section 
924.33, F lo r ida  S t a t u t e s  (1983), 
adopts t h e  harmless e r r o r  r u l e  f o r  
appeals f o r  cr iminal  convict ions.  . . 

The arguments u t i l i z e d  i n  Marshall a r e  equal ly appl icable  i n  

the  i n s t a n t  case.  Discovery v i o l a t i o n s  a r e  not fundamental 

e r r o r .  Lucas v .  S t a t e ,  376 So.2d 1149 (Fla .  1979);  Grimett 

v .  S t a t e ,  383 So.2d 698, 700 (Fla .  4 t h  DCA 1980); Yost v.  

S t a t e ,  243 So.2d 469, 471 (F la .  3d DCA 1971). Moreover, 

discovery v i o l a t i o n s  a r e  not even of a  c o n s t i t u t i o n a l  

dimension, a s  the re  i s  no c o n s t i t u t i o n a l  r i g h t  t o  discovery 

i n  a  cr iminal  case.  Weatherford v.  Bursey, 429 U.S. 545, 

559, 97 S.Ct. 837, 846, 51 L.Ed.2d 30 (1977). 



I n  Bova v .  S t a t e ,  410 So.2d 1343 ( F l a .  1982 ) ,  t h i s  

Court aga in  expressed  d i s s a t i s f a c t i o n  w i t h  p e r  se r u l e s  o f  

r e v e r s a l .  The i s s u e  i n  Bova was whether  a  v i o l a t i o n  o f  t h e  

c o n s t i t u t i o n a l  r i g h t  o f  a t t o r n e y l c l i e n t  c o n s u l t a t i o n  du r ing  

t h e  cou r se  o f  a  c r i m i n a l  t r i a l  was s u b j e c t  t o  t h e  ha rmless  

e r r o r  d o c t r i n e .  Although e r r o r  was found w i t h  t h e  t r i a l  

c o u r t ' s  r e s t r i c t i o n  o f  c o n s u l t a t i o n ,  t h e  ha rmless  e r r o r  r u l e  

was a p p l i e d .  

I n  Tucker v .  S t a t e ,  459 So.2d 306 ( F l a .  1984) ,  t h i s  

Court receded from S t a t e  v. Black,  385 So.2d 1372 ( F l a .  

1980) ,  which h e l d  t h a t  venue was an e s s e n t i a l  element o f  t h e  

cr ime charged.  Thus, an  ind ic tment  which f a i l e d  t o  a l l e g e  

venue was deemed by Black t o  be  s o  fundamenta l ly  d e f e c t i v e  

as t o  be i n s u f f i c i e n t  t o  s u s t a i n  a  conv i c t i on .  Tucker,  

however, concluded t h a t  such a  d e f e c t  would no t  r ende r  t h e  

charg ing  i n s t rumen t  vo id  absen t  a  showing o f  p r e j u d i c e  t o  

t h e  de fendan t .  I n  s o  ho ld ing ,  t h i s  Court r e j e c t e d  t h e  

au toma t i c  r e v e r s a l  r u l e  and r e q u i r e d  t h e  de fendan t  t o  show 

p r e j u d i c e  by e s t a b l i s h i n g  t h a t  venue was l a i d  i n  t h e  wrong 

county  o r  t h a t  t h e  d e f e c t  caused misunders tanding o f  t h e  

n a t u r e  and cause  o f  t h e  a c c u s a t i o n  a g a i n s t  him. 

The t r e n d  away from p e r  se r u l e s  of  r e v e r s a l  i s  f u r t h e r  

mani fes ted  i n  amendments t o  Rule  3.191, F l o r i d a  Rules  o f  

Cr iminal  P rocedure  . The F l o r i d a  Bar re:  Amendment t o  

Rules  o f  Cr iminal  P rocedure ,  462 So.2d 386 ( F l a .  1984) .  



a Pursuan t  t o  Rule 3 . 1 9 1 ( i ) ( 4 ) ,  au toma t i c  d i s c h a r g e  i s  no 

l onge r  mandated when a motion f o r  d i s cha rge  i s  t i m e l y  f i l e d .  

It should  be  f u r t h e r  no ted  t h a t  t h i s  Court  ha s  h e l d  

t h a t  t h e  ha rmless  e r r o r  r u l e  can be a p p l i e d  when a 

Richardson i n q u i r y  i s  n o t  conducted i n  p roba t i on  r e v o c a t i o n  

p roceed ings .  Cuciak v .  S t a t e ,  410 So.2d 916 ( F l a .  1982) .  

S i m i l a r  ho ld ings  have been reached  w i t h  r e s p e c t  t o  

Richardson v i o l a t i o n s  i n  t h e  c o n t e x t  o f  p r e - t r i a l  suppres -  

s i o n  h e a r i n g s .  Tay lor  v .  S t a t e ,  386 So.2d 825 ( F l a .  3d DCA 

1980) ;  Cauley v .  S t a t e ,  444 So.2d 964 ( F l a .  1st DCA 1983) .  

I n  accordance  w i t h  t h e  fo r ego ing  a n a l y s i s ,  t h e  S t a t e  

a urges  t h i s  Court t o  r e cede  from t h e  p e r  se r u l e  o f  r e v e r s a l  

and app ly  a ha rmless  e r r o r  r u l e  i n  t h e  i n s t a n t  c a se .  

B .  THE STATE COMPLIED WITH THE 
DISCOVERY RULES BY FURNISHING THE 
DEFENDANT WITH THE SUBSTANCE OF ALL 
ORAL STATEMENTS MADE BY THE DEFEN- 
DANT. 

A f t e r  w r i t t e n  demand f o r  d i s c o v e r y ,  Rule 3 . 2 2 0 ( a ) ( i )  

( i i i ) ,  F l o r i d a  Rules  o f  Cr iminal  Procedure  r e q u i r e s  t h e  

S t a t e  t o  f u r n i s h  t h e  de fendan t  w i t h  " t h e  subs t ance  o f  any 

o r a l  s t a t e m e n t s  made by t h e  accused . . . I 1  Ne i t he r  t h e  r u l e  

no r  t h e  c a s e  law r e q u i r e  t h e  S t a t e  t o  f u r n i s h  a ve rba t im  

r e c i t a t i o n  o f  t h e  e n t i r e  s t a t e m e n t .  I n  t h e  i n s t a n t  c a s e ,  

a t h e  de f ense  was made aware o f  t h e  s t a t emen t  through t h e  



a p o l i c e  r e p o r t  and d e p o s i t i o n  o f  D e t e c t i v e  Heinzen,  and t h e  

de f en se  was a p p r i s e d  o f  t h e  subs t ance  o f  t h e  s t a t e m e n t .  The 

Defendant i s  improper ly  advoca t ing  a  p o s i t i o n  which , i n  

e f f e c t ,  s t a t e s  t h a t  every  s en t ence  i n  a  conve r sa t i on  c o n s t i -  

t u t e s  a  s e p a r a t e  and d i s t i n c t  o r a l  s t a t e m e n t .  

The requirement  o f  conduct ing a  Richardson h e a r i n g  i s  

p r e d i c a t e d  upon a  p r i o r  conc lu s ion  t h a t  t h e r e  had been a  

d i s cove ry  v i o l a t i o n .  I f  t h e r e  i s  no d i s cove ry  v i o l a t i o n ,  

t h e r e  i s  no need f o r  a  Richardson h e a r i n g .  Huf £man v .  

S t a t e ,  10 FLW 970 ( F l a .  1st DCA A p r i l  1 5 ,  1985) ;  Grant  v .  

S t a t e ,  1 0  FLW 1390 ( F l a .  1st DCA June 7 ,  1985) .  I n  t h e  

i n s t a n t  c a s e ,  t h e  Defendant knew of  t h e  o r a l  s t a t emen t  and 

knew t h a t  t h e  Defendant had denied  committ ing t h e  o f f e n s e  

d u r i n g  t h e  s t a t emen t .  A s  t o  t h e  o f f i c e r ' s  t e s t imony  t h a t  

t h e  Defendant had denied  be ing  a t  t h e  b u r g l a r i z e d  house  

w i t h i n  t h e  p r i o r  month, t h i s  r esponse  would f a i r l y  f a l l  

w i t h i n  t h e  s u b s t a n t i v e  summary t h a t  t h e  Defendant den ied  

committ ing t h e  o f f e n s e .  Indeed,  t h e  real  s i g n i f i c a n c e  o f  

t h a t  r e sponse  does no t  even become appa ren t  u n t i l  a f t e r  t h e  

Defendan t ' s  t e s t imony:  ( t h e  Defendant t e s t i f i e d  t h a t  h e  had 

gone t o  t h e  b u r g l a r i z e d  house a  few days b e f o r e  t h e  b u r g l a r y  

(T.15, 1 5 5 ) ,  t o  look a t  a  boa t  which he  b e l i e v e d  t o  be 

h e r e ) .  A s  t h e  s i g n i f i c a n c e  o f  t h e  response  t h a t  he  had n o t  

been a t  t h e  house du r ing  t h e  p r i o r  month does no t  become 

c l e a r  u n t i l  a f t e r  t h e  Defendan t ' s  t e s t imony ,  t h e  p o l i c e  • o f f i c e r ' s  summary o f  t h e  conve r sa t i on  i n  t h e  p o l i c e  r e p o r t  



and depos i t ion ,  a s  a  denia l  of commission of the  of fense ,  

must be viewed as  compliance with t h e  S t a t e ' s  ob l iga t ion  t o  

fu rn i sh  t h e  substance of any o r a l  s ta tements .  

Thus, i t  should be concluded t h a t  t h e  substance of the  

o r a l  statement was disclosed and t h a t  the re  was no discovery 

v i o l a t i o n .  This i s  e s p e c i a l l y  t r u e  where t h e  Defendant was 

able  t o ,  and d i d ,  depose the  o f f i c e r ,  and quest ion t h e  

o f f i c e r  about the  the  statement.  

C .  AN ADEQUATE RICHARDSON HEARING 
WAS CONDUCTED. 

F ina l ly ,  t h e  S t a t e  submits t h a t  even though the  term 

Richardson hearing was not s p e c i f i c a l l y  used, t h e  lengthy 

colloquy between Court and counsel was tantamount t o  a  

Richardson hearing.  (T.115-134). During t h a t  d iscuss ion ,  

t h e  Court c a r e f u l l y  considered what the  o f f i c e r  had pre-  

v ious ly  represented during t h e  deposi t ion and po l i ce  r e p o r t .  

Defense counsel was permitted t o  argue t h a t  h i s  c l i e n t  was 

prejudiced (T.125, l i n e s  13-14; T.126, l i n e s  12-14),  and 

defense counsel was c l e a r l y  permitted t o  present  any 

argument he des i red .  The court  i n  no way attempted t o  

c u r t a i l  defense counsel ' s  arguments. What the  record 

r e f l e c t s ,  i s  t h a t  defense counsel merely chose t o  a s s e r t ,  as  

a  conclusion, t h a t  h i s  c l i e n t  had been prejudiced,  without 

any e f f o r t  t o  embellish upon the  na ture  of the  pre judice .  

Defense counsel never undertook t o  show how the  a b i l i t y  t o  



prepare f o r  t r i a l  had been impaired. Had he attempted t o  do 

so,  it i s  evident  from the  lengthy d iscuss ion  t h a t  the  t r i a l  

judge would have l i s t e n e d  t o  h i s  argument, a s  t h e  t r i a l  

judge thoroughly d id  with a l l  of defense counse l ' s  argu- 

ments. Therefore,  t h e  court  met the  requirements of a  

Richardson hearing.  



ARGUMENT 

THE TRIAL COURT DID NOT COMMIT 
REVERSIBLE ERROR IN REFUSING TO 
ALLOW THE DEFENDANT TO BE PRESENT 
AT A SIDEBAR CONFERENCE DURING THE 
EXERCISE OF PEREMPTORY CHALLENGES, 
WHEN THE DEFENDANT WAS PRESENT IN 
THE COURTROOM AT ALL TIMES, HAD 
HEARD THE ENTIRE VOIR DIRE QUES- 
TIONING OF PROSPECTIVE JURORS, AND 
DEFENSE COUNSEL WAS ABLE TO CONSULT 
WITH THE DEFENDANT BOTH PRIOR TO 
AND DURING THE EXERCISE OF THE 
PEREMPTORY CHALLENGES. 

The Defendant has attacked the jury selection process 

on the basis of the due process clauses of the state and 

Federal constitutions as well as R.ule 3.180, Florida Rules 

of Criminal Procedure. This case does not present any 

constitutional issues. The right to peremptory challenges 

is purely statutory. There is no constitutional right to 

peremptory challenges. United States v. Washington, 705 

F.2d 489, 497-98 at n.5 (D.C. Cir. 1983); United States v. 

Alessandrello, 637 F.2d 131, 137 at n.9 (3rd Cir. 1980); 

Boone v. United States, 483 A.2d 1135 (D.C. Ct. of App. 

1984). As there is no constitutionally recognized right to 

peremptory challenges, non-presence during the exercise of 

those challenges could not constitute constitutional error. 

Hopt v. Utah, 110 U.S. 574, 4 S.Ct. 202, 28 L.Ed. 262 

(1884), which involved a similar issue, concerned rights 



a e x i s t i n g  under a s t a t e  s t a t u t e ,  not any c o n s t i t u t i o n a l  

r i g h t s .  

Thus, the  only i s sue  involved i s  whether t h e r e  has been 

any v i o l a t i o n  of Rule 3.180, F lor ida  Rules of Criminal 

Procedure. Francis  v .  S t a t e ,  413 So.2d 1175 (Fla .  1982),  

which i s  the  p r i n c i p a l  b a s i s  f o r  the  Defendant's arguments, 

i s  based on Rule 3.180, and does not hold t h a t  t h e r e  was any 

c o n s t i t u t i o n a l  due process v i o l a t i o n .  I n  F ranc i s ,  t h e  

defendant was present  throughout the  v o i r  d i r e  quest ioning 

of the  prospect ive ju ro r s .  He then l e f t  t o  go t o  t h e  r e s t -  

room, while jury s e l e c t i o n  then proceeded. Af ter  s e l e c t i o n  

commenced, t h e  defendant returned t o  t h e  courtroom, but the  

a judge, a t torneys  and court  r e p o r t e r  went i n t o  the  jury room, 

f o r  add i t iona l  space,  while the  defendant remained i n  t h e  

courtroom. During the  s e l e c t i o n  process ,  defense counsel 

d id  not consul t  with h i s  c l i e n t ,  nor did he attempt t o  con- 

s u l t  with h i s  c l i e n t .  There i s  no record of any pronounce- 

ment by t h e  Court i n  which t h e  Court inqui res  whether 

defense counsel wanted t o  consul t  with h i s  c l i e n t .  Indeed, 

while the  defendant was i n  the  restroom, defense counsel 

could not consul t  with him. This Court appl ied a harmless 

e r r o r  a n a l y s i s  t o  t h e  case.  I n  so doing, t h e  Court observed 

t h a t  "we a r e  unable t o  assess  the  extent  of pre judice ,  i f  

any, Francis  sus ta ined  by not being present  t o  consul t  with 

h i s  counsel during the  time h i s  peremptory challenges were • exercised."  413 So.2d a t  1179. Thus, the  a b i l i t y  t o  



c o n s u l t  w i t h  c o u n s e l  d u r i n g  t h e  e x e r c i s i n g  o f  peremptory 

c h a l l e n g e s  goes t o  t h e  h e a r t  of  t h i s  Court'ls d e c i s i o n .  When 

compared t o  t h e  i n s t a n t  c a s e ,  i t  i s  r e a d i l y  seen  t h a t  t h e  

Defendant h e r e i n  was p r e s e n t  i n  t h e  courtroom a t  a l l  times; 

t h e  Defendant saw t h e  e n t i r e  v o i r  d i r e  q u e s t i o n i n g ;  p r i o r  t o  

and d u r i n g  t h e  peremptory c h a l l e n g e s ,  t h e  judge made i t  

c l e a r  t h a t  d e f e n s e  counse l  cou ld  walk back and f o r t h  betwen 

t h e  j u d g e ' s  bench and t h e  d e f e n d a n t ' s  t a b l e  t o  c o n s u l t  w i t h  

h i s  c l i e n t .  The on ly  conduct  which occur red  a t  t h e  bench 

w a s  t h e  announcement by counse l  of  which v e n i r e  members were 

a c c e p t e d  o r  s t r i c k e n .  None o f  t h e  p r o s p e c t i v e  j u r o r s  were 

q u e s t i o n e d  a t  t h a t  t i m e .  Defense c o u n s e l  cou ld  communicate 

t h e  a c c e p t a n c e s  and s t r i k e s  t o  t h e  Defendant  w i t h o u t  t h e  

Defendant b e i n g  p r e j u d i c e d  i n  any manner. The a b i l i t y  t o  

p h y s i c a l l y  h e a r  c o u n s e l  s t a t e  "accept"  o r  " s t r i k e "  would n o t  

enhance t h e  Defendan t ' s  r i g h t s  i n  any c a p a c i t y .  The key t o  

F r a n c i s ,  t h e r e f o r e ,  i s  t h e  ready  a b i l i t y  o r  n o n a b i l i t y  o f  

counse l  t o  c o n s u l t  w i t h  h i s  c l i e n t  d u r i n g  t h e  e x e r c i s e  o f  

peremptory c h a l l e n g e s .  C f . ,  Morgan v .  S t a t e ,  1 0  FLW 1574 

( F l a .  3d DCA J u n e  25,  1985) .  Given t h e  f a c t s  of  t h e  i n s t a n t  

c a s e ,  t h e  t r i a l  c o u r t  d i d  n o t  commit r e v e r s i b l e  e r r o r .  

S e v e r a l  c a s e s  have  c o n s i d e r e d  s i m i l a r  i s s u e s .  I n  

Uni ted  S t a t e s  v .  A l e s s a n d r e l l o ,  637 F.2d 1 3 1  (3d C i r .  1980) ,  

a l i m i t e d  p o r t i o n  o f  t h e  v o i r  d i r e  q u e s t i o n i n g  w a s  conducted 

i n  an  anteroom, w i t h o u t  t h e  d e f e n d a n t s .  T h i s  q u e s t i o n i n g  o f  



j u r o r s  focused on t h e  p r e - t r i a l  p u b l i c i t y  a spec t  of t h e  

ca se .  Although t h e  defendants  had t h e  r i g h t  t o  observe 

t h e  v o i r  d i r e  ques t ion ing  under Rule 4 3 ( a ) ,  Federa l  Rules  of 

Criminal  Procedure,  t h e  Appe l l a t e  Court found t h e  e r r o r  t o  

be  harmless ,  a s  t h e  defendants  had heard a l l  bu t  t h a t  

l i m i t e d  p o r t i o n  of t h e  ques t ion ing ,  and as t h e  t r i a l  judge 

had t o l d  t h e  a t t o r n e y s  t h a t  they  could consu l t  w i th  t h e i r  

c l i e n t s  a s  o f t e n  as they  wished dur ing  t h e  cha l l enges .  - I d .  

a t  134-135, 141-42. C l e a r l y ,  t h e  r i g h t  t o  observe v o i r  d i r e  

ques t ion ing  of p rospec t ive  j u r o r s  is  of g r e a t e r  importance 

than  t h e  r i g h t  t o  hear  counsel  announce "accept" o r  

" s t r i k e . "  It i s  t h e  observa t ion  of t h e  j u r o r s  and t h e  

h e a r i n g  of t h e i r  responses  t h a t  enables  a  defendant t o  f u r -  

n i s h  r e l e v a n t  informat ion t o  t h e  defense  counse l .  Thus, 

J u s t i c e  Cardozo s t a t e d  i n  Snyder v.  Massachusse t t s ,  291 U.S. 

97,  106, 54 S.Ct .  330, 332, 74 L.Ed.2d 674, 678 (1934): 

. . . defense  may be made e a s i e r  i f  
t h e  accused i s  permi t ted  t o  be p re -  
s e n t  a t  t h e  examination of j u r o r s  
o r  t h e  summing up of counsel ,  f o r  
i t  w i l l  be i n  h i s  power, i f  p re -  
s e n t ,  t o  g ive  advice  o r  sugges t ion  
o r  even t o  supersede h i s  lawyers 
a l t o g e t h e r  and conduct t h e  t r i a l  
h i m s e l f .  

Once t h e  r e l e v a n t  in format ion  from t h e  p rospec t ive  j u r o r s  

has  been f u l l y  ob ta ined ,  as i n  t h e  i n s t a n t  c a s e ,  a  defen- 

d a n t ' s  r i g h t s  cannot be pre jud iced  i f  t h e r e  i s  a  ready 



a b i l i t y  t o  c o n s u l t  w i t h  counse l  du r ing  t h e  announcement o f  

s e l e c t i o n s .  While t h e  demeanor and v o i c e  o f  p r o s p e c t i v e  

j u r o r s  may p rov ide  a  defendant  w i t h  u s e f u l  i n fo rma t ion ,  

t h e  demeanor of  counse l  whi le  announcing s e l e c t i o n s  w i l l  

n o t .  F a c i l e  communication o f  such announcements between 

defense  counse l  and de f endan t ,  coupled w i t h  an a b i l i t y  t o  

c o n s u l t  th roughout ,  f u r n i s h e s  adequa te  s a f egua rds  du r ing  t h e  

s e l e c t i o n  s t a g e ,  and e l i m i n a t e s  any p o s s i b i l i t y  o f  

p r e j u d i c e .  

A s i m i l a r  s i t u a t i o n  occur red  i n  Uni ted  S t a t e s  v .  

Ch r i s co ,  493 F.2d 232 ( 8 t h  C i r .  1974) ,  i n  which t h e  defen-  

d a n t s  were no t  i n  t h e  courtroom when t h e  a t t o r n e y s  made 

a t h e i r  peremptory s t r i k e s  and gave a  l i s t  o f  t h e  s t r i k e s  t o  

t h e  c o u r t .  When c o u r t  reconvened a f t e r  a noon r e c e s s ,  t h e  

l i s t  o f  s t r i k e s  was r ead  by t h e  c l e r k ,  i n  open c o u r t ,  w i t h  

t h e  de fendan t s  p r e s e n t .  The c o u r t  h e l d  t h a t  t h e  de fendan t s  

were s u f f i c i e n t l y  p r e s e n t ,  " s i nce  t hey  bo th  observed t h e  

s t r i k e s  be ing  r ead  o f f  and r e g i s t e r e d  t h e i r  op in ion  o f  t h e  

v e n i r e  w i t h  t h e i r  counse l . "  - I d .  a t  237. The a p p e l l a t e  

c o u r t  found t h a t  " the  t r i a l  c o u r t  had a r e s p o n s i b i l i t y  t o  

make s u r e  t h a t  t h e  de fendan t s  are g iven  an ample oppor- 

t u n i t y  t o  con fe r  w i t h  t h e i r  counse l  du r ing  a l l  phases  of  t h e  

j u r y  s e l e c t i o n  p roce s s  i n c l u d i n g  t h e  e x e r c i s e  o f  peremptory 

s t r i k e s . "  - I d .  



M u l t i p l e  de fendan t s  argued t h a t  t h e y  w e r e  denied  t h e i r  

r i g h t  t o  be  p r e s e n t  when t h e i r  lawyers con fe r r ed  o u t s i d e  t h e  

courtroom b e f o r e  e x e r c i s i n g  peremptory s t r i k e s ,  i n  Uni ted  

S t a t e s  v .  Bascaro ,  742 F.2d 1335 (11 th  C i r .  1984) .  The 

s e l e c t i o n  system enab led  t h e  s i x  de fendan t s  t o  c o l l e c t i v e l y  

e x e r c i s e  15 peremptory s t r i k e s  a f t e r  c o n s u l t a t i o n .  The 

c o u r t  observed t h a t  " [n lo th ing  p reven ted  counse l  from 

speak ing  w i t h  t h e i r  c l i e n t s  a f t e r  t h e y  had con fe r r ed  i n f o r -  

mal ly  among themse lves ,  b e f o r e  t hey  made t h e i r  s t r i k e s . "  

I d .  a t  1349. Thus, t h e  r i g h t  t o  be p r e s e n t  du r ing  t h e  p e r -  - 

emptory s t r i k e  phase  o f  j u r y  s e l e c t i o n ,  under  F e d e r a l  Rule 

o f  Cr imina l  Procedure  4 3 ( a ) ,  was no t  den ied .  Relevant  f a c -  

t o r s  inc luded  t h e  de f endan t s '  p resence  i n  c o u r t  du r ing  a l l  

v o i r  d i r e  q u e s t i o n i n g  and when t h e  s t r i k e s  were read  by t h e  

c l e r k ;  and t h e i r  o p p o r t u n i t y  t o  c o n s u l t  w i t h  counse l  du r ing  

o r  immediately fo l l owing  t h e  impane l l ing  p roce s s .  While no 

o b j e c t i o n  was r a i s e d  a t  t h e  t i m e ,  t h e  d e c i s i o n  i s  no t  p r e -  

mised on t h e  f a i l u r e  t o  o b j e c t .  

A b r i e f  absence  of  t h e  defendant  du r ing  v o i r  d i r e  

q u e s t i o n i n g  d i d  no t  r e q u i r e  r e v e r s a l  i n  Uni ted  S t a t e s  v .  

Washington, 705 F.2d 489 (D.C. C i r .  1983) :  

Appe l l an t  was p r e s e n t  i n  t h e  c o u r t -  
room du r ing  t h e  e n t i r e  t i m e ,  and 
wh i l e  ou t  o f  h e a r i n g  o f  t h e  bench 
v o i r  d i r e ,  had s u f f i c i e n t  t i m e  t o  
c o n f e r  w i t h  counse l  r e g a r d i n g  



j u r o r s '  responses a t  t h e  bench. 
Consequently, she was able  t o  com- 
pensate  e f f e c t i v e l y  fo r  t h i s  b r i e f  
absence from vo i r  d i r e .  

See a l s o  Green v.  S t a t e ,  430 A.2d 1122, (Md.App. 1981) 

(defendant not a t  bench conferences during which the re  were 

discussions concerning the  s t r i k i n g  of p a r t i c u l a r  j u r o r s ) ;  

S t a t e  v .  Marks, 647 P.2d 1292, 1297 (Kan. 1982)(no e r r o r  

where defendant not a t  bench conference f o r  exe rc i se  of 

peremptory chal lenges) .  

When the  defendant views t h e  e n t i r e  v o i r  d i r e  ques- 

t ion ing ,  but  i s  not a t  a bench conference f o r  t h e  exe rc i se  

of peremptory s t r i k e s ,  the  common thread running through a l l  

of the  cases ,  Francis  included, i s  whether t h e  defendant had 

ample and convenient opportunity t o  consul t  with counsel.  

The Supreme Court of the  United S t a t e s  has recognized t h a t  

I I one of the  defendant 's  primary advantages of being present  

a t  t h e  t r i a l , "  i s  "his  a b i l i t y  t o  communicate with h i s  

counsel . . ." I l l i n o i s  v .  Al len ,  397 U.S. 337, 90 S.Ct. 

1057, 1061 (1970). 

None of t h e  o the r  F lo r ida  cases r e l i e d  on by the  

Defendant a r e  incons i s t en t  with t h i s  p r i n c i p l e .  I n  Shaw v. 

S t a t e ,  422 So.2d 20  l la. 2d DCA 1982),  the  e n t i r e  v o i r  d i r e  

quest ioning occurred i n  the  defendant 's  absence, precluding 



t h e  de fendan t  from o b s e r v i n g  t h e  demeanor o f  t h e  p r o s p e c t i v e  

j u r o r s  and h e a r i n g  t h e i r  r e s p o n s e s  which might have t r i g -  

g e r e d  r e a c t i o n s  based on s u b j e c t i v e  i n f o r m a t i o n  p o s s e s s e d  by 

t h e  d e f e n d a n t ,  b u t  n o t  by c o u n s e l .  As  more f u l l y  se t  f o r t h  

above,  non-presence  d u r i n g  q u e s t i o n i n g  i s  o b v i o u s l y  a  more 

s e r i o u s  s i t u a t i o n  t h a n  non-presence  d u r i n g  announcement of  

peremptory s t r i k e s .  I n  Walker v .  S t a t e ,  438 So.2d 969 ( F l a .  

2d DCA 1983) ,  t h e  peremptory c h a l l e n g e s  were e x e r c i s e d  i n  a  

d i f f e r e n t  room, t h u s  r e n d e r i n g  it less l i k e l y  t h a t  c o u n s e l  

would go back and f o r t h  t o  t h e  d e f e n d a n t .  The S t a t e  would 

f u r t h e r  submit  t h a t  t h e  d e c i s i o n  i n  Walker ,  based  on t h e  

f o r e g o i n g  a n a l y s i s ,  shou ld  n o t  be  fo l lowed .  F i n a l l y ,  i n  

Lane v .  S t a t e ,  459 So.2d 1145 ( F l a .  3d DCA 1 9 8 4 ) ,  t h e  p e r -  

emptory c h a l l e n g e s  were e x e r c i s e d  i n  t h e  h a l l w a y ,  a g a i n  

i n c r e a s i n g  t h e  d i s t a n c e  and b a r r i e r s  between c o u n s e l  and 

c l i e n t ,  and r e n d e r i n g  communications between them less 

l i k e l y  and more d i f f i c u l t  . Indeed ,  Lane c o n t a i n s  no d i s -  

c u s s i o n  of  any c o n s u l t a t i v e  e f f o r t s .  Most i m p o r t a n t l y ,  i n  

none o f  t h e  f o r e g o i n g  c a s e s  d i d  t h e  t r i a l  judge remind 

d e f e n s e  c o u n s e l  o f  h i s  r i g h t  t o  c o n s u l t  w i t h  h i s  c l i e n t ,  

b e f o r e  and d u r i n g  t h e  s t r i k e  phase ,  a s  m e t i c u l o u s l y  and 

thorough ly  a s  i n  t h e  i n s t a n t  c a s e .  

Accord ing ly ,  t h e  i n a b i l i t y  o f  t h e  Defendant t o  h e a r  t h e  

s i d e b a r  c o n f e r e n c e  a t  which peremptory c h a l l e n g e s  were e x e r -  

c i s e d  does n o t  c o n s t i t u t e  r e v e r s i b l e  e r r o r .  



CONCLUSION 

Based upon t h e  po in t s  and the  a u t h o r i t i e s  contained 

he re in ,  t h e  S t a t e  r e s p e c t f u l l y  reques ts  t h a t  t h i s  Court 

answer the  c e r t i f i e d  quest ion i n  t h e  negat ive,  quash t h e  

decis ion of t h e  Third D i s t r i c t  as  t o  t h e  Richardson i s s u e ,  

approve the  por t ion  of t h e  decis ion concerning the  pre-  

sence of t h e  Defendant during the  exe rc i se  of peremptory 

chal lenges ,  and r e i n s t a t e  t h e  t r i a l  c o u r t ' s  judgment and 

sentence.  
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