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STATEMENT OF THE CASE 
AND 

STATEMENT-THE FACTS 

The h i s t o r y  of  t h i s  c a s e  and t h e  f a c t s  o f  t h i s  c a s e  

a r e  s u f f i c i e n t l y  set f o r t h  i n  p e t i t i o n e r ' s  b r i e f  and i n  t h e  

d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal.  

SUMMARY OF ARGUMENT 

The d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal 

and t h e  d e c i s i o n  of  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal i n  

Milohnich  v .  F i r s t  N a t i o n a l  Bank o f  Miami S p r i n g s ,  224 So.2d 

759 ( F l a .  3d DCA 1969) a r e  n o t  i n  e x p r e s s  and d i r e c t  c o n f l i c t  

on  t h e  same q u e s t i o n  of  law. Each r e c o g n i z e s  a  g e n e r a l  d u t y  of  

n o n - d i s c l o s u r e  by banks o f  c o n f i d e n t i a l  customer i n f o r m a t i o n .  

The T h i r d  D i s t r i c t  r e c o g n i z e d  t h a t  t h e  r u l e  was q u a l i f i e d  and 

@ t h a t  t h e r e  w e r e  e x c e p t i o n s  t o  t h e  r u l e ,  b u t  d e c l i n e d  t o  r u l e  on 

t h o s e  e x c e p t i o n s .  The F i r s t  D i s t r i c t  d e c i s i o n  c o r r e c t l y  announced 

a n  e x c e p t i o n  t o  t h e  r u l e  o f  n o n - d i s c l o s u r e  based on t h e  f a c t s  

b e f o r e  it. There  i s  no c o n f l i c t  and t h i s  c o u r t  does  n o t  have 

j u r i s d i c t i o n .  

ARGUMENT 

The B a r n e t t  Bank s e e k s  t o  invoke d i s c r e t i o n a r y  rev iew 

of  t h e  d e c i s i o n  of  t h e  D i s t r i c t  Cour t  o f  Appeal ,  F i r s t  D i s t r i c t .  

B a r n e t t  c l a i m s  e x p r e s s  and d i r e c t  c o n f l i c t  between t h e  d e c i s i o n  

below and Milohnich  v. F i r s t  N a t i o n a l  Bank o f  Miami S p r i n q s ,  

224 So.2d 759 ( F l a .  3d DCA 1969) .  



B a r n e t t  i s  r e q u i r e d  t o  e s t a b l i s h  t h a t  t h e  F i r s t  

D i s t r i c t ' s  d e c i s i o n  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  

Milohnich  on t h e  same q u e s t i o n  o f  law. J e n k i n s  v .  S t a t e ,  385 

So.2d 1356 ( F l a .  1 9 8 0 ) ,  F l o r i d a  Rule o f  A p p e l l a t e  P rocedure  

9.030 ( a )  (2 )  (A) ( i v )  . 
I n  Milohnich ,  t h e  T h i r d  D i s t r i c t  was concerned o n l y  

w i t h  t h e  q u e s t i o n  of  a  b a n k ' s  l i a b i l i t y  t o  a  cus tomer  f o r  

n e g l i g e n t l y ,  w i l l f u l l y ,  i n t e n t i o n a l l y  o r  m a l i c i o u s l y  d i s c l o s i n g  

i n f o r m a t i o n  a b o u t  t h a t  d e p o s i t o r ' s  accoun t  t o  someone else who 

was n o t  a  cus tomer  of t h e  bank. The T h i r d  D i s t r i c t  e x p r e s s l y  

r e c o g n i z e d  t h a t  t h e  d u t y  o f  n o n - d i s c l o s u r e  i s  n o t  a b s o l u t e .  I t  i s  

o n l y  q u a l i f i e d .  Because t h e  q u a l i f i c a t i o n s  w e r e  n o t  b e f o r e  t h e  

T h i r d  D i s t r i c t ,  t h e  T h i r d  D i s t r i c t  d i d  n o t  r u l e  on t h e  q u e s t i o n  

o f  law c o n c e r n i n g  q u a l i f i c a t i o n s  t o  t h e  b a n k ' s  d u t y  of  non-d i sc losure .  

The T h i r d  D i s t r i c t  e x p r e s s l y  h e l d  it was n o t  d e a l i n g  w i t h  t h e  c a s e s  

i n v o l v i n g  d i s c l o s u r e  i n  f a c t u a l  s i t u a t i o n s  o t h e r  t h a n  t h o s e  a l l e g e d  

i n  t h e  compla in t  b e f o r e  t h e  c o u r t  i n  Milohnich  a t  t h e  t i m e  o f  i t s  

d e c i s i o n .  A f t e r  r e c o g n i z i n g  t h a t  t h e r e  w e r e  e x c e p t i o n s  t o  t h e  

g e n e r a l  r u l e  of  n o n - d i s c l o s u r e ,  t h e  c o u r t  s q u a r e l y  h e l d :  

These i s s u e s  a r e  n o t  b e f o r e  us .  

224 So.2d a t  762. 

Here, t h e  F i r s t  D i s t r i c t  r e c o g n i z e d  t h e  g e n e r a l  r u l e  

of  n o n - d i s c l o s u r e  announced i n  Milohnich .  The F i r s t  D i s t r i c t ,  

f o l l o w i n g  ample p r e c e d e n t ,  c o r r e c t l y  h e l d  t h a t  t h e  g e n e r a l  r u l e  

d e a l i n g  w i t h  n o n - d i s c l o s u r e  t o  non-customer t h i r d  p a r t i e s  d o e s  n o t  

c o n t r o l  when t h e  t r a n s a c t i o n  i s  n o t  r o u t i n e  o r  arms l e n g t h  and t h e  

bank i s  d e a l i n g  w i t h  a  loan  t o  one cus tomer  " e n g i n e e r e d  by a  bank 



cus tomer  known t o  be  a t  l e a s t  s e r i o u s l y  d e l i n q u e n t ,  and v e r y  l i k e l y  

g u i l t y  of  f r a u d  i n  h i s  d e a l i n g s  w i t h  t h e  bank". ( F i r s t  D i s t r i c t  

o p i n i o n  a t  page 1 0 . )  

Both t h e  T h i r d  D i s t r i c t  and F i r s t  D i s t r i c t  c o u r t s  have 

a g r e e d  on t h e  same q u e s t i o n  of  law and b o t h  have a g r e e d  t h a t  t h e r e  

a r e  q u a l i f i c a t i o n s  o r  e x c e p t i o n s  t o  t h e  same r u l e  o f  law. The 

T h i r d  D i s t r i c t  d i d  n o t  d e a l  w i t h  q u a l i f i c a t i o n s  t o  t h e  g e n e r a l  

r u l e  because  t h e s e  i s s u e s  w e r e  n o t  b e f o r e  it. The ~ i r s t  ~ i s t r i c t  

p r o p e r l y  r u l e d  on a  q u a l i f i c a t i o n  t o  t h e  g e n e r a l  r u l e  based on 

t h e  f a c t s  b e f o r e  it. The two c o u r t s  a r e  i n  agreement;  n o t  i n  

con£ l i c t .  

B a r n e t t  s u g g e s t s  t h e  F i r s t  D i s t r i c t  a p p a r e n t l y  m i s -  

c o n s t r u e d  t h e  o b l i g a t i o n s  imposed on a  bank by t h e  r e g u l a t i o n s  

under t h e  Equal  C r e d i t  O p p o r t u n i t y  Act .  

Tha t  r e g u l a t i o n  was n e v e r  p r e s e n t e d  t o  t h e  t r i a l  c o u r t  

o r  a rgued  t o  t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal u n t i l  B a r n e t t  

r a i s e d  it a f t e r  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  i n  a  p e t i t i o n  f o r  

r e h e a r i n g .  I t  i s  improper  t o  s u g g e s t  an  a p p e l l a t e  c o u r t  "miscon- 

s t r u e d "  a  r e g u l a t i o n  n o t  i n  t h e  r e c o r d  o r  c i t e d  t o  t h e  c o u r t  a s  

a  b a s i s  f o r  s e e k i n g  j u r i s d i c t i o n  i n  t h i s  Cour t .  S u f f i c e  it t o  

s a y  and w i t h o u t  a r g u i n g  t h e  m a t t e r ,  t h e  r e g u l a t i o n  c i t e d  by B a r n e t t  

d i d  n o t  p r e c l u d e  B a r n e t t  from e i t h e r  d i s c l o s u r e  t o  D r .  Hooper o r  

r e f u s i n g  t o  make t h e  l o a n  w i t h i n  t h e  c o n t e x t  o f  t h e  F i r s t  D i s t r i c t ' s  

d e c i s i o n .  

Refe rence  t o  t h a t  r e g u l a t i o n  h a s  no p l a c e  i n  t h e  j u r i s -  

d i c t i o n a l  b r i e f  s u b m i t t e d  t o  t h i s  Cour t .  



• The arguments  of  B a r n e t t  a t  pages  9  and 10 of  i t s  b r i e f  

a r e  d i r e c t e d  t o  t h e  m e r i t s  o f  t h e  c a s e ,  w e r e  e a c h  unanimously 

r e j e c t e d  by t h e  F i r s t  D i s t r i c t  i n  i t s  t h o u g h t f u l  o p i n i o n ,  a r e  i n -  

a p p r o p r i a t e  i n  a  j u r i s d i c t i o n a l  b r i e f  and s h o u l d  be  d i s r e g a r d e d  by 

t h i s  Cour t .  The F i r s t  D i s t r i c t ' s  d e c i s i o n  does  n o t  and s h o u l d  n o t  

c o n f u s e  any bank; it might  be  e m b a r r a s s i n g  t o  B a r n e t t ,  b u t  t h a t  

i s  no r e a s o n  f o r  t h i s  Cour t  t o  f i n d  j u r i s d i c t i o n  when none e x i s t s .  

CONCLUSION 

J u r i s d i c t i o n  i n  t h i s  Cour t  must be based  upon a n  e x p r e s s  

and d i r e c t  c o n f l i c t  on t h e  same q u e s t i o n  o f  law. There  i s  no 

such  c o n f l i c t  between t h e  T h i r d  D i s t r i c t  d e c i s i o n  i n  Milohnich  and 

t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  t h i s  c a s e .  The p e t i t i o n  f o r  

d i s c r e t i o n a r y  rev iew shou ld  b e  den ied .  
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